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CHAPTER 1 

IiUAODUCTORY 

1. D e f i n i t i o n .  

a .  The f o l l o w i n g  is  quoted from S e c t i o n  I--1, &rqy and N vy 
Manual of M i l i t a r y  Government and  C i v i l  A f f a i r s ,  22 December 1943: 

"b.  Occupied T e r r i t o r y .  The term 'occupied  t e r r i t o r y "  is 
ussd to mean a n y  a r e a  i n  which m i l i t a r y  g o v s r n m n t  is e x e r c i s e d  by an 
armed f o r c e .  It does n o t  i n c l u d e  t e r r i t o r y  i n  which an armed f o r c e  i s  
loca ted  b u t  has n o t  assumed supreme a u t h o r i t y .  

B 

'IC. C i v i l  A f f a i r s .  The t o r m  ' c i v i l  a f f a i r s '  is  u s e d  to 
d e s c r i b e  t h e  a c t i v i t i u s  of t h e  govei-nmmt of t h e  occupied  area and  of 
the  i n h a b i t a n t s  of such a n  arda e x c e p t  t hcse  of an o r g a n i z e d  mi l i ta ry  
c h a r a c t e r ,  ' C i v i l  a f f a i r s  c o n t r o l '  arj.scri'ues t h e  s u p e r v i s i o n  of the 
a c t i v i t i e s  of c i v i l i a n s  by a n  armed f o r c e ,  by m i l i t a r y  government,  o r  
o the rwise .  The t e r m  ' c i v i l  a f f a i r s  o f f i c e r s '  d e s i g n a t e s  t h e  m i l i t a r y  
o f f i c e r s ,  who, under t h e  m i l i t a r y  gova rnor ,  are sngagsd i n  t h e  control 
of c i v i l i a n s  .It 

b .  I n  t h e  course of Luropean o p e r a t i o n s ,  t h e  d e f i n i t i o n  of 
" c i v i l  a f f a i r s "  b e c a m  o b s o l e t e ,  3 kl l ia3  f o r c e s  l i b e r a t e d  N o r t h w e s t  
Europe, c i v i l  a f f a i r s  o f f i c r s s  were deployed f o r  l i a i s o n  w i t h  civil 
a u t h o r i t i e s  t o  p r w o t a  success  of m i l i t a r y  o p e r a t i o n s ,  i n c l u d i n g  as- 
s i s t a n c e  t o  t h e  c i v i l  a u t h o r i t i e s  ir. r e v i v i n g  t h e  econotw of t h e  l i b e r -  
ated peoples .  This f u n c t i o n  bmamfi thz. imp l i ca t ion  of t h e  p h r a s s  
" c i v i l  a f i a i r s , I l  which was X p e l l Q d ,  conssquen t ly ,  from tts l e x i c o n  
o f  M i l i t a r y  Government. -49 p e r s o h n e l  was mithdrasn  f rom " c i v i l  a f f a i r s "  
o p c r a t i o n s  i n  l i b e r a t o d  .&rope for  Baploymcnt i n  Gdrmany, it hzcame 
personnel  of " M i l i t a r y  Government.Il The s t a f f  advisors upon I f c i v i l  a f -  
f a i r s "  i n  l i b e r a t e d  t , ? r r i t o r y  became " m i l i t a r y  gova-nmcnt o f f i c e r s ' (  of 
t h e  u n i t s  a d v a n c i n g  i n t o  Germny.  Hence, P a r t  One of t h i s  r e p o r t ,  w i t h  
i ts t i t l e ,  " C i v i l  4 i f f a i r s , 1 t  r e l a t o s  t o  opora t ions  i n  l i b e r a t e d  a r m s  of 
t h e  European Thzatw . 

2 .  T r a i n i n g  a n c  Lssignmant of C i v i l  A f f a i r s  and M i l i t a r y  Government 
Legal O f f i c e r s .  

a .  C i v i l  a f f a i r s  t r a i n i n g  bogan i n  t h e  Uni ted  S t s t s s .  The 
bds ic  t r a i n i n g  Of a11 c i v i l  a f f a i r s  o f f i c e r s  v a s  i n  the School  of 



N i l i t a r y  Government a t  C h a r l o t t e s v i l l e ,  V i rg in i a ,  and i n  t h e  h o v o s t  
Marshal G e n e r a l ' s  Schnol a t  F o r t  Cus ter ,  Michigan. 
was provided i n  the U-niversity of Vi rg in i a ,  a t  C h a r l o t t e s v i l l e ,  and 
i n  seve- o t h e r  Amrican u n i v e r s i t i e s .  
upwards of two thousand c i v i l  a f f a i r s  o f f i c e r s  cane from the  Ur.ited 
S t a t e s  t o  t t e  A " r i c a n  School cen te r  i n  Shivenham, England. 
t r a i n i n g  p r o s a m  :7as improvised and continued i n  the c i v i l  affairs u n i t s  
a f t e r  t h e i r  e c t i v a t i c n .  
t e n t  i n  subsaywent t r a i n i n g ,  l anye r s  recpui ted  for c i v i l  a f f a t i - s  from 
t h e  arms and se rv ices  and f r n m  bench, b a r  and law school f a c u l t i e s ,  
a e r e  a f f o r d e d  i n s t r u c t i o n  i n  the  i n t e r n a t i o n a l  la17 o f  hellige.erent occu- 
p z t i o n  and i n  some aspec t s  of Cont inenta l  law. Upon the  Con t inen t ,  
' n i l i t m y  government legal s p e c i a l i s t s  were given, a t  P a r i s  In Narch, 
1945, a two weeks course i n  German law. 

iLdvanced t r a i n i n g  

I n  January end February ,  1944, 
There a 

A t  t h e  h e r i c a n  u n i v e r s i t i e s ,  and to some ex- 

b . Lbout t-uro hundred o f f i c e r s  were ass igned ,  e v e n t u a l l y ,  as 
lega l  s p e c i a l i s t s  i n  n i l i t a r y  governnent. Nearly a l l  were msture l a m -  
y e r s  of s u p e r i o r  r egu ta t ion .  Yfith exception of s t c f f  o f f i c e r s  et h i g h  
l e v e l ,  they  had no oppor tuni ty  f o r  usefu l  work during t h e i r  m n t h s  i n  
the United Kingdom. I n  t h e  l i b e r a t e d  coun t r i e s ,  a few served a s  c i v i l  
a f f a i r s  o f f i c e r s  j but such duty a f forded  l i t t l e  scope f r r  a u 2 l i c a t i o n  
o f  t h e i r  p r o f e s s i o n a l  t r a i n i n g  and expwience. C iv i l  affairs d u t i e s  
i n  l i b e r a t e d  t e r r i t o r y  included l i a i s o n  a i t h  c i v i l  a u t h o r i t i e s  for 
c o n t r o l  of c b - c x l a t i o n ,  b i l l e t i n g  trmps, c i v i l i a n  supply,  e t c .  There 
-nas no t e r r i t o r i a l  a d n i r i s t r a t i o n  by our f a r c e s .  Few if a n y  q u e s t i o n s  
of c i v i l  law a rose  out  of m i l i t a r y  opera t ions ,  except concerning r i g h t s  
i n  captured  p rope r ty  o r  v a l i d i t y  of c i v i l i a n  claims fo r  damages. The 
ma jo r i ty  ef t he  lawyers assigned t o  c i v i l  a f f a i r s  were i n  schools  and 
p o o l s  u n t i l  , the  sp r ing  of 1945, nhen l'arge s r e a s  of Germny began to  
b e  occupied ,  

CHfd'TER 2 

SECTION 1 

i N T E R G O V " T . ' L  d~GREEMEN?S 

3. Recogni t ion  of t h e  French ProvFsional Government. b t  h i s  
p re s s  confe rence ,  1'j 3~13' l9&L, t he  Pres ident  of the United S t a t e s  s a i d  
t h a t  pending f r e i  s & c t i o n . o f ' a  g o v e r m n t  by the French people, he  was 
prepared  to accep t  the French Committee of National L ibe ra t ion  as the  
de f a c t o  a u t h o r i t y  for  c i v i l  ad in in is t ra t ion  i n  France. 
ment culminated long d i scuss ion  between the L l l i ed  governments. and 
t h e  French C d t t e e ,  i h e r i c a n  r ep resen ta t ives  ha9 been acc red i t ed  t o  
t h e  French Conmittee of National Libera t ion  in  1942. I n  h g u s t  1943, 
t h e  Conni t tee  mas recognized a s  "administering those Franch ove r seas  
t e r r i t o r i e s  which acicnowledge i t s  a n t t o r i t y . "  But t h e  qu-stion was 
then  r e se rved  w h e t h a  the admin i s t r a t ion  of metropolitan France when 
r ecap tu red  f r o m  t h e  Germans would be turned over t o  t h e  French Com- 
m i t t e e  of Na t iona l  Libera t ion  or administere2 under i i i l i e d  M i X t a r y  
Goverm.ent.1 Obviously, however, i t  was then contemplated t h a t  t he  
French Coclnittea of National L i b e r a t i o n  would be supgmted by t h e  
l l l i e s  i n  met ropol i tan  France i f o r  i n  September 1943, the C o w i t t e e  
submi t ted  a d r a f t  of memoranda f o r  a g r e e m n t .  

This announce- 

1. S e c r e t a r y  of S t a t e  t o  the h e a s ,  27 iW3 1943. 
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4. Th3 French .@&rzenent. It i s  not proposed i n  t h i s  r e p o r t  t o  
analyze t h e  mc"randa of u n d z r s t m d i n a  botweon the d l l i c d  g o w r n i x n t s  
ar.d the F rench  C o m i t t z e  of  Na t iona l  
t a i n  clauses i s  doemed s u f f i c i a n t - - b u t  2sn.nt ia l - - for  do f in ing  tho 
D x t d i i t  to which dnmlrican f o r c e s  t7srs b u t  pi lgr ims i n  a land r u l a d  by 
i t s  o m  p-ople. 

A stot , -&nt  Of C Z -  

a. Fr-nch t e r r i t o r y  was zonod i n t o  "Forvnrd" mess, s f f c c t e d  
by  o c t i v 3  m i l i t a r y  c p c r a t i o n s ,  and th6 "Interior." P o r t s ,  f 0 r t i f i . A  
n n v d  aret-is, aerodromes and t r o c p  cons t ruc t ion  a reas  of tha " I n t e r i o r "  
would bc m i l i t m y  wnns  w h ~ r ~  t h e  Suprnm C o m n d a r  shoula havz tha  n x -  
essary a u t h o r i t y  t o  in su ro  t h a t  a l l  mmsuras be tnken e s s j n t i o l  i n  h i s  
judgnmt f'or th!? succzss fu l  conduc t ,o f  operations, Ir, o t h x  ?.r::nn of 
t h e  " I n t e r i o r  ,* t e r r i t o r i a l  ndminis t ra t ion and r s s p o n s i b i l i t y  w r c  en- 
t i r o l y  for t h e  Frcnch n u t h o r i t i e s .  L? t he  "Formard" zmo .  the  Frcnch 
a u t h o r i t i e s  , i n  accordance n i t h  French Inn, would tsklj  t h e  mteasurcs 
d a m "  n e c e s s a r y  by the  Supreme C o m r d o r  for  succass fu l  conduct  of 
ope ra t ions ;  and i n  emmgenclcs ,  o r  wh.:rg thn re  mas no a v a i l a b l e  French 
a u t h o r i t y ,  t h d  Supremu G.,;mondcr might himsolf take such measuras as 
should bi) r s q u i r c d  by m i l i t a r y  n x o s s i t y .  

b .  F r m c h  c o u r t s  had sxclus5.v- j u r iod ic t ion  nvcr members of 
French armed fo ro - s  s c r v i n g  i n  Frcnch u n i t s  with tha  ;,lllied fprces i n  
Frcnch t d r r i t o r y .  Such French m?l;.tary p z s o n n c l  n i g h t  b c  a r r a s t e d  
by Allied m i l i t a r y  p o l i c e  i n  t h o  a l m n c e  of F rmch  a u t h o r i t y ,  and de- 
ta ined un t i l  they cou ld  bo handdod u v x  t o  compctcnt French a u t h o r i t i e s .  
Rec ip roca l ly ,  t he  Franch might thus a r r z s t  and de ta in  . l l l i e d  p x s o n n o l .  

c .  A l l i e d  s a v i c o  courts and a u t h o r i t i e s  r e t a i n e d  a x c l u s i v o  
j u r i s d i c t i o n  over a l l  membsrs of t h e i r  r 2spective f o r c e s ,  i n c l u d i n g  
at tachad B r i t i s h  end Lmcrican n a t i o n a l s  subject t o  m i l i t a r y ,  navn l  or 
air  f o r c e  l a m ,  and a l i e n  n 8 t i o n a l s  not  r a c r u i t c d  i n  French t e r r i t o r y .  
Othcr a l i o n s  ( i . e . ,  n o t  h e r i c s n ,  B r i t i s h  cr French) vm-;> a u b j m t  t o  
French lnw excep t  a s  arranged b o t w m  the French ond tho s t a t e  of na- 
t i o n a l i t y .  Tha ques t ion  of merchant sosmen was rasorved. 

d. Tho n l l i e d  m i l i t a r y  a u t h o r i t i e s  wdiild inform t h e  F r m c h  of 
r e s u l t s  cf proceedings a g a i n s t  i i l l i z d  p r s o n n s l  char$-d i r i t h  off<nszs 
Rgainst p r r s o n s  s u b j e c t  t o  t h e  ordinary j u r i s a i c t i o n  of French c o u r t s .  
Tho French,  i n  t h e i r  e x e r c i s e  of j u r i s d i c t i o n  ovw c i v i l i a n s ,  mould make 

c o u r t s ,  t h e  speedy t r i a l  cf such c i v i l i a n s  as should bt c h a g z d  w i t h  of-  
f enses  Rga ins t  persons, p r o p x t y  o r  s c c u r i % y  of th s  A l l i e d  fore%. 

neaasssry arrnngumait  f o r  i n s u r i n g ,  i n  competent and convoni ? n t  French 

e.  k l l i e d  m i l i t n r y  a u t h o r i t i e s  and compdti)nt F r m c h  a u t h o r i -  
ties would p r c v i d s  machinwy f o r  muti.inl assistant- i n  conduct ing in-  
v z s t i g a t i o n s ,  c o l l e c t i n g  avidence and a s su r ing  at tendance of n i t n a a s a s ,  

f .  Th3 a l l i e d  govxnments  and compct.;nt FrFrnch n u t h o r i t i o s  
would c o n s u l t  i n  circiimatanccs r o q u i r i n g  provision for j u r i o d i c t i o n  i n  
c i v i l  m a t t o r s  ovar non-French A l l i e d  parsonnol i n  France. 

g. Non-Frcnch Allied f o r c c s ,  mombars find a t t a c h e d  o rgan iz s -  
t i o n e  n o t  r e c r u i t c d  i n  Frnnca, mcrc excnpt from a l l  d i r x t  Franch taxa- 
t i o n ,  1k custom or j .ntcrnal  d u t i e s  would be imposed on a r t i c l : ? ~  i m w -  
t e d  f o r  t h e  A l l i a d  s e r v i c . x ,  or f o r  pwsonns l  Do t h e  ex ten t  of t h e i r  
noeds,  or f o r  c i v i l i a n  r d i v f .  

2. Annex A, R e v i s d  Directive fo r  C i v i l  r r f f e i r s  Opsrntions i n  Fronca- 
S W ,  25 August 1944. 
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h .  L m u n i t y  from French j u r i s i d c t i o n  and t a x a t i o n  would I:X- 

t m d  to A l l i e d  c i v i l i n n s  i n  Frnocz for fu r tho rancc  of  A l l i ed  pu rpos3s  
33 dosignatdd by thd Su-mcme CommFlndG. 

5 .  . ‘ i g r d s m m t s  w i t h  h l e  Gov.>rnmcnts of Rclgium, Thc NtJther lands 
-nd L u x m h u r g ; .  P r a c t i c a l l y  i d - n t i c a l  agreumdnts W W G  signed n i t h  t h e  
Cov.”ts o f  B z L g i F  2nd Thd Ncthcrlands,  16 May 19/44, and s i t h  Luxem- 
bourg, 27 July 1944.3 
t c d  by t h e  memoranda of und i r s t snd ing  with tha  Frdnch. Tho Gov.:rnments 
rccognizod t h e t  t h m z  would b ?  a m i l i t m y  phase--expected t 3  be b r i e f - -  
when the Supreme Comandor would be charged with oxclusivc r a s p o n s i b i -  
l i t y .  As soon  as p r a c t i c a b l s ,  howover, t h c  na t iona l  Governmonts would 
t a k e  over f u l l  r a s p o n s i b i l i t y  for exclusivl? admif i is t ra t ion,  s u b j e c t  t o  
such s p c c i a l  arrangemcnts  a s  might bo rocognizad i n  ereas of v i t a l  i m -  
portonca t o  i i l l i c d  f o r c e s  (as por t t l ,  l i n e s  of comunica t ion  snd a i r  
f i e l d s )  and  mithout  p re jud ice  t o  Allied uae of such o the r  f a c i l i t i a s  
a s  might be n c c c s s a r y  t o  t h e  prosecut ion of the war. Appointments i n  
t h e  n a t i o n a l  a d m i n i s t r a t i v e  and j u d i c i a l  s e r v i c d s  wwe to be made by 
competent i nd igonous  a u t h o r i t y  according t o  its OWI-A law. Dutch and 
Belgian m i l i t a r y  prsscnnol  (Luxombourg had none) serving 
u n i t s  w i t h i n  t h o i r  own c o u n t r i o s  vwrsr: sub jec t  t o  cxclusiv-, j u r i s d i c -  
t i o n  of t h e i r  o m  c o u r t s .  L l l i s d  n i l i t a r y  p o l i c e  m i g h t  a r r o s t  pe r sons  
subgect t o  a x c l u s i v e  l o c a l  j u r i s d i c t i o n ,  i n  t h 2  absence of local 811- 
t h o r i t y ,  and d J t a i n  than u n t i l  t hey  could bc handed ovor. The Govmn- 
mcnts vmuld i n s u r d  t h e  s p a d y  t r i a l  of c i v i l i a n s  charged v i t h  of’fensos 
a g a i n s t  A l l i e d  p.:rsons, y ropc r ty  o r  s e c u r i t y ,  The a l l i e d  c o m n d c r - i n -  
c h i e f ,  i n  casGs of m i l i t a r y  n o c a s i t y ,  might b r i n g  such o f f e n d z r s  t o  
t r i a l  be fo rd  a m i l i t a r y  cour t .  A l l i e d  comuandx-s would deliver t o  the 
n a t i o n a l  a u t h o r i t i e s  t hose  o f  t h c i r  na t iona l s  who should commit o f f e n s z s  
a g a k i s t  A l l i e d  pe r sons ,  p o p y t y  or s e c u r i t y  subscquent to  t h e  invas ion .  

These agreements a r z  s i m i l a r  t o  t h a t  rdp rdsen -  

A l l i e d  

a ,  Thus,  it i s  s u m ,  t ho  governments of t he  small- l i b e r a t e d  
c o u n t r i e s  had not q u i t e  such complote and axclusive j u r i s d i c t i o n  as i n  
Franc.! and t h e  Suprcmz Comander had a l i t t l e  p e t e r  p r e r o g a t i v e ;  b u t  
t h e  d i s t i n c t i o n  was c o n t r a c t u a l  on ly ,  not  p r a c t i c a l ,  

SXTION 2 

I’i?:rCTIC.’L CONSTRUCTION OF irRRANGER’ENT3 

6, Thc Supremo Gomandm d i d  no t  l e g i s l a t e  i n  l i b e r a t e d  t o r r i -  
tories. AA f o r m a l  n o t i c o  ~ m s  ur;D&ad. t o  bo p o s t d  by c i v i l  affairs de-  - -  
tschments i n  c e r t a i n  c i rcumstanc )s Iwithin l i b e r a t a d  Fzonce, d i r  x t i n g  
obedience of t h c  c i v i l  popu la t ion  t o  orfia-s of .‘rlliOd m i l i t a r y  corrmen- 
ders. P r e p m a t i o n  of t h i s  n o t i c e  vms intcndcd t o  provido for  t h e  2”- 
goncy of l o c a l  and tompvrary brmkdovm of Frdcch c i v i l  a u t h o r i t y  or 
o f f i c i a l  r r , fusa l  t o  coopc ra t c  i n  n p a r t i c u l a r  m d a .  
t o  in t roduco  f c r o i g n  1 ~ ~ 1  i n t o  Froncd. d l i c d  m i l i t a r y  cour t s  nard n o t  
t o  bc s e t  up fo r  c n f o r c o m n t  of n i l i t a r y  ordcrs.  Offenders 1 7 m 3  only t o  
bo a r r o s t c d  and d z t a i n ? d l  not t r i o d  or f i u n i s h d ,  b t  h m d d  over t o  t hc  

It  was not m-ant 

3 .  Tho t e x t  o f  t h u s c  agrr?x”ets is  s e t  f o r t h  in th:r f o l lowing  docummts ,  
r e s y e c t i v o l y l  
d ix  1, p 3;  C i v i l  i b f f a i r s  D i r e c t i v e  for  The NGtherlands, S a m .  14 
.iu\ue 1944; C i v i l  Affirirs ,,grc;:mnts and C i v i l  A f f a i r s  D i r e c t i v e  f o r  
Luxmbourg, Combined Chiiifs of S t a f f ,  I9 June 1944 (C C/S 493/2). 

SL&F F i e l d  Handbook, C i v i l  4 t f f a i r s ,  Bolgium, irppen- 
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French a u t h o r i t i e s  as soon as thuy should rasUTr,') coopa ra t ion .4  D u r i n g  
t h 3  b a t t l e  of Normandy t h e  c i v i l  a f f a i r s  d2tachmcnt c n t x i n g  LaHais 
DuFuits was unable  to f i n d  a'maysr or other  o f f i c i a l  bccausd of the 
G w m n  p o l i c y  of ovacuat ing c i v i l i e n s .  C i v i l  a f f q i r s  o f f i c e r s ,  th,?re- 
f o r e ,  p o s t e d  "notices and proclnmit ions,n probably includin:  t h z  n o t i c e  
montionsd abovu.3 k t  t h . : r e i s  no rccord of any o r d r s  i s s u a d  d i r d o t l y  
by any m i l i t a r y  c o m a n d w  to  t h e  c i v i l  populat ion of  LaFaic D u I i l i t s  ar 
any o t h e r  c o m n i t y  of l i b e r n t o d  %ops. 
Franco wcrc fo rb idden  t o  p r o m l g s t z  any c i v i l  effe . i rs  ennctmm:Llts n i t h o u t  
,irny Group s u t h o r i t y ,  which n e v w  vias givjn. 

C i v i l  e f f f l l r s  o f f i c  ;rs i n  

7. & i . l l icd m i l i t a r y  c o u r t s  nzrc  cons t i t u t ed  i n  l i bc r2 , t ed  tsrri- 
The Suprome Commander r t>smv-d the ymx in OASC of  m i l i t n r y  neccs  to ry .  

s i t y  to t r y  c i v i l i o n s  i n  mil.it;rry cour t s ,6  but  tho n e c e s s i t y  n x a -  vas  
doemod t o  have a r i s m .  

- 

8 .  i d l i e d  h!ilit_ory Dofzrdnc.3 t o  indiginous h t h o r i t y .  The Suprme 
Commnndzr and h i s  s t a f f ,  old .illid m i l i t a n  a u ; h o r i t i x  n-npa-ally. w z c  
scruplulous i n  t h o i r  :aspact for th- dignit;  and authori ty-of  t h ?  terri- 
t o r i a l  govz rnncn t s .  Tho fol lowing instances a r e  not  mAant to be  ex- 
c lus ivo ,  b u t  i l l u s t r a t i v c r  

a. I n  R d r f i f t  of C i v i l  i r f fn i r s  I n s t r u c t i o n a l  Guido No. 4, 
Third Un i t ed  S t a t i s  .kmy had tho  w ~ r 8 s , ~ ~ d i r e c t "  and ' l r zqu i r c , "  a i t h  
refcrenca t o  a c t i o n  d s s i r e d  by lowl.  m t h o r i t i e s  i n  France.  Th,se v o r d s  
wt?a thought  i n a p p r o p r i a t c  a t  SH1A.F: and , v m a  changdd t o  " r eques t  .w7 

b .  Ths c i v i l  a f f a i r s  ddtschmcnt e t  Ekiey, 26 Sspt-?mber 1944, 
reported to  t h c  CornnwLldin.:; General ,  Third r c m y ,  t h c  cnse of S s r j o j  Pan-  
krctow, A Russian who had baan captured by tho Gcrmna i n  1942. Hz had 
be:.n arro8tc.d by Fronch a u t h o r i t i e s ,  charged w i t h  t h e f t  of  c a p t u r c d  
Gcrman p r o p c r t y .  Consider ing h i s  s t a t u s  a s  a p r i s o n w  of w w ,  ms t h e  
Armji i n t o r i i s t ~ d  i n  h i s  case? 
viszd t h a t  Pankretow's  cas2 was s o l - l y  for thc: FrrJnch a u t h o r i t i e s ;  b u t  
t h n t  SHJCF Mission ( 3 - n c e )  hnd bczn r s q u c a t d  to  inform tho Frunah 
Government , which might w i s h  t o  consul t  t h s  Rcssian mbassy  i n  Paris.  

C .  i b  c i v i l  a f f a i r s  o f f i cpx  i n  Orlmns.  s m t  A qucs t ionna i r . :  t c  

ThG inqu i ry  was forviardzd to  SHi;EF, who ad- 

tho Procurcur Gcnsral conc:rning t~lip.18 and spp.;.'iLs i n  c o l l a b o r a t i o n  
cases ,  
(Fr'rancc) t h a t  cn l l eborn t ion  CRSOS werc no t  t h ?  business of c i v i l  a f f a i r s ,  
but  p u r d y  e,n i n t o r n o l  e o n c a n  of t h c  French h p u b l i c .  
Supramc G o m n d o r ,  6 Dccombm 1944, t he  qui?stior.naire aes ~jr i thclram. 

The Frznch Min i s t ry  of Just ic- ,  p r o t e s t x i  t o  tha SFLSF Xission 

By o r d z r  of t h e  

d ,  Tho Supply nnd Lbonomics branch, G-5, SHAET,aished t o  i n v e s t i -  
ga t e  food r equ i r emen t s  i n  the Dcpnytnmt of Bas8t.s Ppelines.  
gost icn t h n t  t h i s  would infr ings-  F?.mch s o v z r d g n t y  , p$.mission of t h 2  
French Govornmont was sought through tho SHGZ IlLssiqn. 

. r f tcr  t h o  invnsion of Garmny,  miimbcrs of n Bolgian reSiS- 
T h i y  n d r e  

Upon SUg- 

e. 
t m c e  group w x o  ArrdstOd i n  :,?chcn upon chargzs of l oo t ing .  

4, 
5 .  
6. 
7 .  
8 .  

For t h e  formsr notic,? and i n s t r u c t i o n s ,  82s 21st  ic4Y Group T::ch- 
n i c a l  I n s t r u c t i o n s  No. 16,  14 J u l  1944. 
F i r s t  Army t o  Z l s t  :rmy Group, 12 J u l  1944. 
S,-ct ion 1, par 5, t n i 8  s tudy.  
SHI\EF, G-5 Legal t o  G-5 Exocut ivc,  12 J u l  1944- 
C J S u m ,  SKrEF Mission (Frcmce), 15 Doc 1444. 
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not  t r i ? d  i n  M i l i t a r y  Govurnmont c o u r t s  u n t i l  the  Bclgi,an m t h o r i t i z s  
r u l a d ,  f o r m l l y , c t h . i t  thGir " f o r c  36 cf t h a  i n t u r i o r ' f  w z i !  not  s u b j . x t  
;o m i l i t a r y  1;:W.f 

f . I n v a s t i g e t i o n  of th.' chnrg*s s p i n - t  Bzlginn i r r o g u l o r s  
npprchondcd for  l o o t i n g  i n  h-rmrlny disclosed axis tcnc? of  n l s r g  " f rncc"  
o r g w i z a t i o n  i n  &pen. 
of th.: r - cc i ive r s  bu t  t h i s  was not accomplished 2xcspt through th,! Bz l -  
g i m  Governmcnt 

F i r s t  United S t a t - s  .@my i n s i s t o d  upon arrcst 

g. Russ ians  a t  R d i s p l m e d  persons camp i n  B.;lgiun mrS? dis- 
ohqrjrin,: rcgulstioz p r o n u l ~ n t c d  a t  tin,: i n s t ance  of th;J n i l i t a r g  gov 'xn-  
mznt d-tachmont suporv i s ine  1;h.z cnmp. The dztachmcnt '-13s i n s t r l i c t s d  
t h a t  :he B s l g i m  au thor i t i (3 s  h i d  s o l i  j u r i sd i c t ion  o f  o f f ensos  by d i s -  
placed p s s o n s  i n  Belgium and thst t h e  camp commandant could rlot punish 
tho Russians .I1 

9 .  Coopzrct ion of t h e  Natioiiql I s t h o r i t i o s .  E w l y  in t h e  process 
of invasion,  ",her3 YP.S a s i n g u l a r  a s s e r t i o n  of n9cionsl sov i ro i t ; n ty  by 
R F r e x h  m i l i t a r y  comnmd,-:r I Tha Frznch Cpr,mndmt of t h e  TLird M i l i -  
t a r y  Hcgion i s s u e d  a s e r i d s  of I n s t - u c t i o n s  to  the l o c n l  cons tnbu ln ry .  
All ied m i l i t a r y  a u t h o r i t i e s ,  n.! advis.id, :'Ic'rc. not authorized t o  o r d ? r  
a r r z s t  by Fruach po l i co .  L l l i o d  rcqubst i n  such C.-,S'JS should bs: i n  
,writing., and d s c i s i o n  t h m c o f  aas f o r  the FrS,.ch. 
dcd by the  E'rc-nch cons tnbu lmy  v r x ' ;  t o  b,> hold i n  F r m c h  custody and 
brought befn rn  Frcnch n a g i a t r a t c s .  d r r d  upon rzquost  of J l i c d  au- 
t h o r i t i e s  was ta b<: r epor t ed  without  ddny t o  highor police huadquor- 
t e r s .  Ind iv iduAis  arr;Jst.-Jd by d l i c d  m t h o r i t i c s  ' w i ) r A  n o t  t o  bo G C -  
cepted f o r  custody of Frk!nch p o l i c o  cn lcss  suthoriaod by compztmt 
Fr<:nch milj,tLw\ry o o m n d a r s . 1 2  
t o  tho a t t e r . t i on  of t h o  Frsnch Government they viwe Ijrcmptly r e p u d i a t e d ;  
and thor.3 is no a imi l e r  i n s t ance  rofiortc:d as occur r ing  i n  Frnnce or ::lso- 
whars i n  northswat  Europe. 'Tb j u s t  complaict can b? lodged for h i s t o r y  
ngainst  4r.y of tho  nn t ionn l  a u t h o r i t i e s  through whose lands A l l l o d  
forcos passe6 upon th(3 i r  advance i n t o  Cermqny. If t h e  indiejrinoua l s w  
or its n d r d n i s t r a t i o n  8 9 s  da d inndzquate i n  m y  r w p c t  f o r  A l l i a d  
puryoni?s, n m  1 8 w s  o r  regu1qtio:is w :ro 2dopti:d promptly. 
w e r < >  c o n s t i t u t e d  for t h  2 triql of off  x d w s  Rgninst t h z  p .?rsons,  p o p -  
e r t y  and s - o u r i t y  of I l l i s d  f o r c e s .  
of  t h z i r  courts ;-rhx t h m i  f s i 9 e d  t o  s n t i s f y  tho  Al l i ed  R u t h o r i t i - s  by 
s d q u e t c  pun i shn ix t  of o f f m s a s  a g e i n s t  , i l l ir?d i n t e r e s t .  
l y  r m o r d s d  t h a t  t h s  G o v ? r m m t s  of t h e  l i bo ra t cd  countri,;.a p3rfnrn2d 
every c o n t r a c t u c l  c b l i g n t i o n  to  the d1ic:s .13 

I n d i v i d x l s  apprdhcn- 

Ifion thJsu in s t ruc t ions  wor3 brought 

S l i l i t a r y  c o u r t s  

Tho min i s t r im% ',7;?c,: s h m p l y  c r i t i c 7 1  

It m y  bo f a i r -  

9 .  C L S u m s ,  S i 3 F  Mission,  Belgium, 27 Oct--3O Phv 1944. 
18. CirSum, SRGF h k s s i o n ,  Belgium, 27 Oct 1944. 
11. ClSum, F i r s t  Arrq ,  13 D x  1944. 
1 2 ,  
13. 

SH.W G-5 Logal, Ikmorendwn, 1 Jul 1744. 
Evidence for t h t s o  conclusions is  s t a t s d  i n  Chapter 2. 
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SECTION '3 

JSGISUtTION 

10. During m i l i t a r y  op ,T2t ioas  i n  t h s  l i b m a t e d  coun t r io s ,  l s g i s -  
l o t i o n  nn3 by docrce and cxccutive o r d z .  The c o n t i n m t a l  govarnncnts 
v i :  highly ce r , t r a l i zed ,  so  th-r;: is  no such indcpxdznce of locn l  m- 
t h o r i t y  i ls i n  th2 Ufiited Y t q t x .  blayors of c i t i e s  and corrmncs, as w a l l  
AS depnrtm.:ntal o f i i c i a l s ,  are agonts of the  cjmtrr.1 govsrnmmt. The i r  
ordsrs,  w i t h i n  t t e i r  oph-re of m t h o r i t y ,  had t h e  e f f c c t  of law. C u r -  
f m ,  c i r c u l n t i o n  ond s e c u r i t y  r a s t r i c t i o n s  'wre i r40sad  by l o c z l  snd 
cLgertmant:-:l officcrrs uyoa r ( iqu&t  of mi l i t a ry  c o m n d e r s ,  nho used 
civil a f f ? i r s  ddt?clullcnts 8 s  thi:ir i n tmmzdi s r i e s .  T h x d  i s  no in -  
staricc of f n i l u r z  upon the  ,art of any c i v i l  w t h o r i t y  t o  obscrvo t h e  
IiTiShos of t h a  dliid commndsrs i n  Such Cfii9'3S. 

11. Milit .r .ry OrCers--Dzp,?rtmntd Ins t ruc t ions ,  The "St.-,t.? of 
Sizg-" > o r n i t t ? d  nu thor i t a t ive  m i l i t n r y  ordi:r8 4 8 0 ,  which had t h e  Jf - 
f J c t  of 1 s g i s h t i o n . l  
for Coop'Tstion o f  l o c s l  wid ri.5ioi;nl sdminis t rn tc rs  v i t h  tha  d l i e d  
for c 1's. 

I n  Franco , t he  ministi . ias guhlishcd i n s t r u c t i o n s  

12, T f i c  Lcg i s ln t ion .  I n  Belgium th;ro wwo instmnces of de-  
trim by t h i  GovJ rmcn t ,  c r x t i i i g  ncv 17ws of n - t i o n n l  scope; ono 7pnins t  
thc bznring of  arms by r o s i s t m c -  forc-s ,*  ond anothcr ingosing th.3 ddath 
pena l ty  for concea l ing  an azmy agent or soldier ,3 By roynl  dzcrse  i n  
The Nc tha r lwds  R new typa of summy m i l i t w y  cour t  ',7:39 c rea t ed  for t r i s l  
of minor c n 3 m  involv ing  d l i c d  in torGsf ,  with R s in&lo  Judg+ and a c l n r k  
.!tho ;night . ict  ns p r o s a u t o r  .4 
t m b a r  17/44, i n t z r i i c t o d  possossion o f  i l l i c d  w n r  m t o r i a l .  In Dmembcr 
1944, i'; w?s h?ld  t h i t  c i g n r c t t a s  purchnsdd by a c i v i l i a n  from an "ri- 
c m  s c l d l c r  w?ru not  vrnr n n t c r i n l ;  t h a t  such t r snsnc t ions  w w 6  n o t  COY- 

c r A  by thz  royo l  dzc rc2 .  The Gr ind  Duchass thLrdLpar! nmsndcd hc r  de-  
c r m  to  w k o  ill>& c i v i l i a n  p o w a s i o n  of provisions of A l l i c d  a r f i ~ i o s . ~  
@th.-;r 1 , q i s l a t i o n  i n  t h o  l ibmcrtud c o u n t r i m  f a c i l i t a t c d  the marr i sge  of 
.;m,xic.n s o l d i m s  t o  domestic na t iona l s , '  

Tho Grand Duchdss of Luxmbourg, 4 SSp- 

SECTION 

.TL~DICIdL 2 R C C ~ W G S  

15. In TrOnCh Cour ts :  

R .  The "Stnt'.) of Si. jgd" a l lonad  nppointnont of m i l i t a r y  Court8 

1. 24 'tug 1944, G-5 F i r s t  .;rmy r q o r t c d  259 d e c r w s  o r  orders by the 
17agional Con i s sq i r  2 f o r  Rouon. 
n f i r t i a l  law, 

2 .  CfLsuru S H U F  Miss ion ,  Bclgiun, 15 Nov 1944. 
3. C S u u  Xo 63, S H i E  Mission, Belgium, 
4. S&LW G-5 Wa:?kly Journsl, 24 Alar 1945. 

'S tc tc  of Si3gc'1 corrcsaonds t o  

5. C4Surn 1 2 t h  Arny Group C iv i l  A f f f n i r s  Dotachnz?nt, 20 Dec 1944- 
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t o  t r y  off*nd*rs oga ins t  k l l i nd  i n t 2 r e s t s .  
pc r ipp . t e t i c  French n i l i t w y  cou ts n ight  b3 atSEtcicd t o  ;rlliud% 2 : ; s  
bu t  t h i s  vrns founl  unnocessnry.7 N i l i t w y  t r i b u n s l s  begen t o  b- con- 
s t i t u t a d  i n  Franc< d W S t  i m c d i n t d y  a f t c r  t h z  l l nd ing  of A l l i e d  t roops .  
The f i r s t  was appointad E t  Biyeux 16 Juna 1944 but t ho  f i r s t  rl:J,Orted 
s i t t i n g  vas of tho cour t  a t  Chcrbourg which wbs appointed 4 Ju ly .  
cour t  tried sovs rn l  c a s m  of t r anson ,  cspion?go ;nd l o o t i n g  8-12 July. 
Tha Frsnch n v o r  Of 3ousspManchn ve.s convicted of p i l l a g i n g  c? Uni tzd  
S t a t d s  dump and SCntcnCd t o  15 y.?ars i n  p r i son .  The la;v.:st ss2ntcnc2 
then inpossd i n  3 l o o t i n g  case  by thc  cour t  F i t  Ghcrbourg ms f iv l ;  y z w s .  

It V J ~ S  conte.qlnt;: 

This  

L 

The tri,ils wmc:  rdpor t ed  i n  Przsso Ch?rbourgcouslu and t h e  sen tdnc3s  
pub l i c i zed  a t  the  m i r i e s  i n  t h o  l i b t m t s d  carx is  ,* 

b .  But t h e  i n i t i a l  zea l  of F r c x h  cour t s  to prosecute  th.3ir 
n a t i o n a l s  of fending  a g a i n s t  proporty i n t e r e s t s  of tho  :,llias d id  n o t  p:r- 
sist.  The " i c  m t r c n i t y  of th.2 French p o p l o  caussd nn 2x tcns ivc  
black mrkat  i n  . d l i e d  m a t e r i a l s  and provisions.  The French n n t i o n a l  
a u t h o r i t i s s  coopcrot;>d n i t h  t h o  Alli::s towards supprzssion of the? black 
mark-t. The F rc~ ich  Min i s t ry  of Jus t i ce  c o n f x r c d  upon t h e  m i l i t a r y  
c o u r t s  e x c l u s i v e  j c r i s d i c t i o n  of cas::s nhor.2 th3  chnrge ws L h d t  or 
i l lege.1 r JCOipt  of gaso l ine ,  war mteri?.ls. a r w  or a c m n i t i o n .  Thc 
Mini s t ry  d i rcc tc id  t h a t  o ther  casos ,  such as t h o f t  of c lo th ing ,  should  
be her rd  i n  m i l i t a r y  cour t s  whon jos s ib lo ;  but t k s k  might bd heerd ?1- 
so by c i v i l  n q g i s t r a t e s . 9  But a v m  ttia mi l i t .wy cour t s  m!rL: complacent 
towcrds t h c  black markct.  Th :Ti! was continusl complaint by dlid PU- 

thorit ic!s Eigninst t ho  n u r b x  of a c q u i t t a l s  qnd t h c  f r scyoncy  of mild 
eentenccs  u$on convic t ion ,  The M i n i s t s  of War, e t  t h c  roqucs t  of t h e  
SHAJ3F Miss ion ,  sought o f t a  t o  s t imu la t e  th3  m i l i t a r y  c o u r t s  by rc- 
proach and ndrmnition. He ob ta in id  incressed a c t i v i t y  but  no 5 x t m  
seveyi ty .10  
mis sa i r a s ,  t h e  F r o x h  Diroctor of Mil i t a ry  Jus t ico  dcnounccd t h s  re- 
s u l t s  o b t a i n d  from the i n i l i t a ry  cour t s  as "notoriously i n o f f i c i m t "  : 
end s t a t c d  h i s  op in ion  t h n t  mtiumcTous dec is ions  wme cha r sc t e r i zed  by 
u n j u s t i f i e d  l sn ioncy ,  A " g  French na t iona l s  cherged i n  tho  n i l i -  
t ,vy c o u r t s  wi th  t h c f t  or illegal possossion of d l l i a d  p rope r ty ,  t ho  
m j o r i t y  vcro a c q u i t t z d  o u t r i g h t  or odly f i n d .  hhny of t h e  p r i s o n  sen- 
tences  i i on ins l ly  i rnpos~d wrr? suspended. About onu-fourth of t h o s s  
char@ a c t u a l l y  served pr ison  santsnees.12 

I n  one o f  h i s  l - t t ? rs  of i n s t ruc t ion  t o  thi: r e g i 0 . d  com- 

e. I-t nust be admittod that sane  of t h -5  off'onsos pros2cutcd  
The zeal of Am:rican c i v i l  a f f a i r s  wdre not  t r u l y  b l ack  mvko t  c e s o s ,  

o f f i c e r s  1 G d  to the prosecut ion  of c i v i l i a n s  f o r  ecccpt ing  i n  smll 
q u a n t i t i e s  from American s o l d i m s  provis ions  offorred i n  zchan,;? f o r  
laundry s e r v i c e ,  cognac and o t h x  individual neccss i t i z s .  Such pro- 
socution8 wcrc sa t j j . i zed  by a n-aapapor ,fcitir o f  L 'E ta t  R::publican, 
Nancy, in an a r t i c l e ,  t yp ica l  of Frctnch journalism, 17 Januwy 1545r 

"To c l o s ~  a b e n m o l m t  d iscuss ion  hhnon s l m e d  
t h J  door with b r u t a l i t y  and c l i ck ing  tho  b o l t  ~ - x c l a i n z d  
t h h t  I desdrvx? a t  once the nooss, the sca f fo ld  a n d  
forced  l abor  . 

6 .  
7 .  
0. 
9. 

10. 
11. 
12.  

Gr' iginal SEJllEF C i v i l  l d f o i r s  Dir".ctivL, France. 
F i r s t  iei.ly GirSum.  
F i r s t  iirmy G l ~ u m .  
I n s t r u c t i o n s  Braiich Minis t ry  of J u s t i c e ,  Dcc 1944. 
S X m  Mimion (FrAnCs), GitSuns. 
S H U F  Mission (France) CiSum, 3 i p r  1945, 
Thosa s t a t i s t i c a l  conclusions a r e  based upon the r q o r t s  of SHAEF 
Miss ion  (Frnncc) t o  SHUF. They corrzspond with tha f i g w x  g iven  
ir. t h e  r e p o r t  f o r  t h e  f i r s t  5 months of 1945 and with i n d i c a t i o n s  
from t h e  f i g u r e s  s t a t o d  i n  prev ious  GlSu!rS. 
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"With rpy f a t  i n  th3 snow and not knowing what 
t o  do ,  I go t  t he  i d x  of snoing how t he  Court of Jus- 
t i c e  V I R S  funct ioning.  Grsat  d i sp tnsa ry ,  I thought ,  
of g u i l l o t i n e s  and prisori sentences! I c l inbea  th.3 
rimy s t a i r s  loading t o  the court  roon. ii g.xdermo 
wi th  a bored look opened t h e  door a d  I pene t r a t ed  
i n t n  t h o  sanctuary cf high ju s t i ce .  

"1 mas s u r p r i s ~ d ,  the  nudi.oncc! vas chuckling 
whi l e  on t h e  s tand t h s  accusxl inplorad a l l  the Gods 
of  h r  innoo-ncJ. The co>.rt a i t h  bard i n t u o s t  
studif:d thd c e i l i n g .  The proszcutcr ,  balancicg him- 
szlf on h i s x h a i r  ,oari?ed h i s  hands iimr tho r a d i a t o r .  
The defdnsc. couns i l ,  h i s  forchdad i n  h i s  hands, looked 
ou t  a t  th-. blua sky.  

"Thc! c r i m i  8s thanks for a f r + a  r~ssh ing ,  an 
i.r;icricen had l d f t  h i s  hos t s s s  somo chocolates  and two 
p a i r s  of us-d shoos.  .1ft3r d h d n c i a t i o n  by jzalous 
ne ighbors ,  t he  police inves t iya t  ,d, s8mrchdd, conf i s -  
ca t cd  t h e  r c s t  o f  th? chocblatcs and tho  slio+s, an6 
took thd  nccusid t o  t h e  mi l i t a ry  cour t .  A f t G r  dc-  
Bos i t lo i i ,  i n t m r o g s t i o n ,  plao md duc d z l i b c r e t i o n  
sha is, of COWSJ,  ncqui t todl l3  

But most of t h e  c n s m  brouGht t o  trisl #=e for t h a f t  or i l l c g n l  pos-  
ses s ion  of geoo l ind ,  so pr:zious t o  ttm ,a"d forces .  It c-lnnot ba 
-urrittcn f a i r l y  t h a t  t h e  F rmch  m i l i t q r : .  cou r t s  a s s i s tod  ths ;,llid m i l i -  
t a r y  n u t h o r i t i c s  i n  tho conserv?t ion of nacdasary mctiva &owx for t h a i r  
f i g h t i n g  m n ,  The French n i l i t n r y  courts  mwe mnr2  gre?,t ly conccrnad 
with the purge of Frcnchnon who had colloboreked in  the Germm occupa- 
t i o n  of France than n i t h  t roop MvGrnsnt tomsrd &.ll iad occupat ion of 
Gcrmmy. 

14. In t h -  cour t s  of k l g i u m ,  Holland nnd 1uxcl;lbourr;:r 

a. I n  BL>l;; iun,  a l s o ,  t h x e  'ms an extoiinive block mrkrdt ;  
t h s  sar.i., f u t i l c  e f f o r t  of t h s  nat iona l  govornm:mt tovords i ts  YuprQSSion 
as i n  Frqnco; m d  tho samz delirlumcy of mi l i t a ry  c o u r t s .  
r ' u t m r p  2nd Liug;  r w r . !  c , m t c r s  cf black m r k d  n c t i v i t i d s .  mrgo quan- 
t i t i 3 9  of Germn c o a l  37rs.3 c q t u r c d  i n  & l g i u m  and b e c m  R p r i m  i ton  
of col.mercc i n  t h  Th-ru se.:ns i n  f o c t  t o  hav- baxn i n  
Bclgiuq mrc: g m d x l  t r a f f i c  i n  ; J l i ad  p ropmty  ewn than i n  France.  
It i l p p ~ a r s  t h a t  i l l i o d  stor:m iJ.3i-z r.>gnrddd a s  y r i rmr i ly  c i v i l i a n  r 'z-  
li?f s u p p l i a .  
i n g  of . J l i ed  s t o r m  l:,ft a "bad t n s t a "  v i t h  t h o  c i v i l  p0pUlntiOn.~5 
In F;..bruary 1945, 2,336 Bslgians ~ ' r . 2  t r i : ? d  for the t h e f t  or illd&a: 
possession of iAllisd propdrty and 1,121 i n  the f i r s t  h a l f  of L p r i l ,  
553 of the 1a t t . r  i n  Ant1fa-p olonc. No s t a t i s t i c s  arc ava i lab l t ,  as 
t o  a c q u i t t a l s ,  convict ions and sdntcnccs;  but i t  i s  obvious from tho 
complaints of tho  SIUJF lvlisoion t h a t  r e s u l t s  of thcsa p r w e c u t i o n s  could 
n o t  compsrc favorably Icith thosa i n  France.  Officzrs of t ho  Bilgiaii 
arm:?, f o r c e s  s i t t i n g  on tho n i l i t a r y  cour t s  w r c  no more i n s : n s i t i v a  
t o  public op in ion  than t h a i -  colleagucls i n  Franc.:. 
mi&t  prot  zst t o  the b v a r n x m t ;  thG Gati:~rnmznt iright appoint nsn X i l i -  
tclry c o u r t s  and i s sue  o r d c r s  f o r  g c z t e r  s cva r i ty  a g a i c s t  o f fondms  i n  
such C A S J S ;  hut  tho b l ack  m w k s t  p e w  bigger find blacker ,  

E r u s s d S ,  

blp,ck mwket.14 

Thc prosacut ion of -mlicoxwn i n  h t m e r p  for t h e  p i l l a g -  

Ths SHAEF EliisSion 

13. 

14. 

Thr? t r f ln s ln t ion  i o  i f i  R l e t t e r  L t  Col .wthur Sptwry, SCX' ,  " i c y ,  
t o  tho GO, Third 4wry. 18 Jnn 1945. 
21st i r f i~  Group GiSum, fik 1945, 

15. Ibid. 
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b. I n  The Xetherlands,  there  were no black market r i n g s  i n  
Al l ied  m i l i t a r y  rope r ty .  Cases of individual t h e f t  or possess ion  were 
mostly trivial .lt The Hetherlar-ds au tho r i t i e s  were coopera t ive  i n  p re -  
vention of b l a c k  market and prosecution of casual of fenders  a g a i n s t  Al -  
lied p-oper ty  i n t e r e s t s .  

C .  In Luxembourg, a l s o ,  there were few and t r i v i a l  ca ses  

In a two week per iod  ending Novemher 11, 
agains t  t h e  A l l i e s .  Luxembourg had no m i l i t a r y  cour t s ,  so these  were 
t r i e d  i n  c i v i l  t r i buna l s .  
1944, t he re  was only  one r epor t ed  case ;  and i n  the  week ending January 
31, when t h e  b l ack  m r k e t  of France and Belgiurr; was having its heyday, 
j u s t  two c a s e s  of t h e f t  o r  possession of A l l i e d  property were noted 
i n  a neekly r e p o r t  from Luxembourg,l7 Even i n  Luxembourg, however, 
there  were compla in ts  of American c i v i l  a f f a i r s  r ep resen ta t ives  t h a t  
the sen tences  were mild.  

15. In  co l l abora t ion  and secu r i ty  caaea. On 12 Apr i l  1945. t h e  
e d i t o r ,  SHREF G-5 Veekly Journal of I n f o r m t i o n  hb. 8 ,  s a i d  i n  smmryi 
"The g rea t  f a i l u r e  i n  l i b e r a t a d  cour,tries has been inadequate punish-  
ment of o f f enses  aga ins t  Al l ied  i n t e r e s t s . "  The re ference  vias only  t o  
o f f e r s e s  a g a i n a t  A l l i ed  proper ty  r i g h t s ,  Th=re is no s u g e s t i o n  of 
delinquency i n  t h e  puniohrnent of enemy agents and of fenders  a g a i n s t  A l -  
l i e d  necur i ty .  
f o r e  l October,  t h s r a  had been 200 executions i n  France,  some of them 
su-ry.19 By 15 Apr i l ,  5,674 Belgisns had been convicted i n  t h e i r  
mi l i t a ry  c o u r t s  upon charges of treasonable a c t i v i t y  and espionage, 
and m r e  than  one-fourth of these  SQntenCecl to  death.20 
erlands such c a s e s  seem t o  have been l e se  numerous. I n  Luxembourg, 
t h e r e  were many arrests b u t  f e w  trials. 
t r i e d  f o r  espionaae a t  t h e  instance of F i r s t  US wmy who' had takan him 
i n t o  custody. He Nas acqu i t t ed  of espionage, but convicted of t r e a s -  
onable a c t i v i t y  and' sentenced t o  3 years '  imprisonment.21 

T r i a l  of such cases  began at Cherbowg i n  July.lo B e -  

In The 1'Jeth- 

On. Luxembourg n e t i o n a l  was 

16.  In American cour t s -mar t ia l .  O f  course ,  no b lack  market could 
have grown i n  any l i b e r a t e 3  country withcuL1 cooperation of American 
m i l i t a r y  personnel.  
fore igners .  
European Theater  i s  assi:;r~sd t o  another committes: hence, o f f enses  by  
members of bhese fo rces  under AB 84 or agains t  s i v i l i a n s  w i l l  n o t  he 
repor ted  he re  i n  d e t a i l .  The severe sentences by courts-martid aga ins t  
mi l i t a ry  p ' uxeyor s  t o  t h e  black market, when apprehended, had wide pub- 
l i c i t y  and ma a matter of common knowledge.3OTJiC r e p o r t s  shoywn about 
a dozen homicide cases ,  and about 150 CRSZS cf rape and a s s a u l t  with 
i n t a t  to r a p e  , where the v ic t ims  appear t o  have been l i be ra tod  c i v i -  
l i a n s ,  and nuncroua o the r  crimes of violence and agair.st t h e  p r o p e r t y  
of c i v i l i a n s  in l i be ra t ed  countriea.22 The sex urge, s t imu la t ed  by 
excessive UBQ of qlcohol ,  was a common fac to r  i n  of fenses  by American 
mi l i t a ry  pe r sonne l  wi th in  l i b e r a t e d  t e r r i t o r y ,  so  far as  brought t o  
t r i a l  by g e n e r a l  cour t s -mar t i a l .  

Cupidity is not an axclusive c h a r a c t e r i s t i c  of 
The s t u d y  c f  crirnes amng  United S ta t e s  f o r c e s  i n  the 

16. 21s t  Army Group ChSums. 
17. C A S c m s ,  12 th  Army Group C i v i l  Af'fairs, Luxembourg. 
18. see  Note6,, above. 
19. 

20. CASUIW, E&+&? Mission (Belgium) 
21. 
22. Dig Op ET@, Val 11. 

depor t  of Capt  Branncn, Legal Off icer  6 t h  &my Group G-5 ,  5 Oct 
1944 * 
CASums, 12th Army Group, C i v i l  Af'fairs, 22 Nov 1944, 12-16 Jan 1945. 
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17, The Seventy-Ninth Ar t i c l e  of 'Jar, reads a5 follows I 

"fill publ ic  property taken from the enemy is t h e  prop- 
e r t y  of the  United S t a t e s  snd sf.all be secured for  t ho  ser-  
v i ce  of the  Unit,eJ. S t a t e s  me any person subjec t  t o  m i l i -  
tar:' 1aYw vho n':glects to  S B C ~ U O  such property or is g u i l t y  
of wrongful appropriation thsroof sha l l  be punished a s  a 
c o u r t - m r t i s l  may diract.11 

The 3enior  C i v i l  Affa i r s  Offic-r ,  F i r s t  United S ta t e s  iumv found dl 
79 a stu!&lirig block t o  c f fec t ive  use of captured  enemy proper ty  fo r  
c i v i l  affairs  purposes. fh d id  not believa any la-rrful au tho r i ty  ex- 
i s t c d  t o  g-.rmit r e l ease  of captured property evm though n o t  i m d i a t e -  
l y  e s s e n t i a l  f o r  the  prosecution of th- :  ';far, 
en t  to  th3 circumstances,  tha t  au thor i ty  should be obtsined to s a l 1  
a s  sa1vng;o.l But t h o  lanyers a t  SIUiEF d id  not conc'u. The Tnaater 
Judge Advocate c i t e d  an opinion of The Judgd Advocate General, 29 Jan -  
uary 1919, t h a t  /+ 79 >?as msant m; re ly  for  Lunishrxnt of pmsons "who 
conct:ivo t h a t  enmy prop2t.y nhen captured becomes tho proper ty  of 
p r iva t e  ind iv idua l s  ." H e  disagreed 'chat the introductory d e c l a r a t i o n  
of C o n g e s s  (A11 public property taken from :h . enemy is  prapsr ty  o f  
t h e  United S t a t x )  tras B def in i t i on  tha t  forbade the  use of oafltured 
mater ia l  i n  t h e  l i kz ra t ion  of Lurope, "b i le  he  accepted the  dec la ra -  
t i o n  as a s t a t e m m t  of law, he did not  doubt t h a t  Combined Ch ie f s  of 
S tnf f  mrl SHAEX d i r d c t i v x  for disposit ion of such property werg au- 
thorized by t h e  Lend-Lease Ac ta2  

ae polieved, as mpedi -  

18. a r c n c h  iy-eenent 1 Momrandm 111 of the Frencn agrsi3"nt 
r e l a t w  t o  propar ty  i n  cont inenta l  France capturad by i i l l i4  f o r c e s :  

a ,  The Sugrw" Commandx had the  r i g h t  to r e t a i n  a l l  war m- 
t d r i a l ,  def ined  as "arm, oquipmdnt or othdr property whatsoever, ,bdlong- 
ing t o ,  used by or i n t a n d d  for us5 by any cneRy military, para-mili-  
t a ry  formnt ions  or any mombwrs th.?reof in connaction with their. opera- 
t ions." However, if i t  should  aypaar,  p r i m  fac i e ,  t o  t he  French au- 
t h o r i t l a s  t h a t  captured tiar material  'VJS French-owned before i t s  oc- 
q u i s i t i o n  Ly t h e  maw, a n i  no t  prcducsd in  Frnnce by ord,?.r of the  ene- 
my, it vias t o  be ropuis i t icned  by thd Supreme Commander, i f  p r i v a t e  
proper ty ,  and t r e a t e d  a8 Lond-Leas- m t n r i a l  i f  public property.  
no t  r equ i r e2  by t h e  Supreme Cormmndzr, such Fi-onch-owmd w e r  matsrial 
vmg t o  b3 re lsassd  d i r e c t l y  t o  tho Frinch eu thor i t ias .  

If 

b .  The "andum contzmplated prociduro t o  be es tab l i shed  
by the  Cor,?bifi.?d Chicft; of Etafr for r d e a s i n g  to  the French au tho r i -  
t i e s  0th.z "lor r a t e r i a l  not raquiro3. by the  Supem Comandcr, f o r  
vhich tho Frcnch would Rccount t o  the United Nations. 

1. %am t o  3CBO Britist Socond h n V ,  30 JUn 1944. 
2 .  Mer0 of L t  Bishop, 12  Oct 1944, aPlJrovcd by th i :  Thaatm Jh. 
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c .  - :L l . cap tu r~d  prop5r ty  not war material vas t o  be i-e- 
l m s e d  to  tho  F r m h  a u t h o r i t i o s ,  tiho nould account t o  non-Fr-znch om- 
a s ,  or  t o  t h  ? UnitC3d Nations if the omer  was an op-posing b o l l i g e r c n t  
or ns t iono l .  

d .  

Tho SXiEF Dircc t ive .  By the comprahensivo bnrLox C ,  30 Scp- 

Tho memorandm d id  not  adyly t o  capturod shipping.3 

19, 
tombcr 19L&, t o  SH&F i\dministrativc! Memorandum No. 5, thi! Suprme 
C o m m d w  d8finod and ca tegor ized  nar n a t : r i a l  aa i n  t h a  Franch R g e 3 -  
m n t .  Category  *AI1 .was i n a t e r i d  which prima faci-5 should appear  t o  
th3 Frchich a u t h o r i t i e s ,  p r i o r  t o  its acqu i s i t i on  by the a n e w ,  t o  hav.2 
been in  B r m c h  oivnrmership and not  t o  haw bcm producad or cons t ruc t ed  
by ord!r of t h o  cnomy; and r o g a r d l w s  of Theth- t h s  enemy had p a i d  far 
such ma te r i a l .  Catngury 'E" covsr xl ,nrs tsr ia l  produced or c o n s t r u c t d  
i n  Franc2 by p r d x  of tho onaqy, 
Cetcgory "ir" o r  IIB." 
rcquir,>d by t h e  S u p r ~ ~  C o m n d x  included food s to r sa  and m i l i t a r y  
*quipmat.  Othsr types  of var mater ia l  not r sgu i r ed  by t h e  Supreme 
Comanda  wcrc des igna tad  a s  "on-cr i t ica l  , a  "Cr i t i ca l "  i t a m  vcro t o  
bs r*AirnI-!d t o  tho French c e n t r a l  au thor i ty  and ri!cJipt ob ta ined  tho ra -  
f o r .  *Non-c r i t i ca l "  itsm " x s  to b? re turned  to  l o c a l  a u t h o r i t i e s  and 
r o c d i r t  ob tn inod .  Category "Bn matzr ia l  not requi red  fo r  m i l i t a r y  use 
m s  t o  bo d o l i v o r i d  t o  r.Jpr3scntotiv:;s of thd French c z n t r a l  a u t h o r i t y .  
In case of doubt  whdthur m t w i a l  57cs "A1' or it vas s ta tGd t o  b e  
the policy of t h 3  Suprime Comimndw t o  favor Fr::nch oanarship.  Tho 
concluding paragraph  of mn6x C s t a t c d  t h a t  by order  of c r t a i n  h i g h  
Comandcrfi, m r  material might be issucd as c i v i l  a f f a i r s  s t o r e s ,  t o  
m x t  thc inmediato n :eds of t h e  C i v i l  popul-.tion or t o  p r  ivont n a s t o  
of p m i s h a b l o  food. 

Catzgory 'C" xas nar m a t e r i a l  n o t  i n  
' C r i t i c a l "  it-ms of Cstegory "1.' vrar m a t e r i a l  n o t  

20. AppplicRtion of i c g d e m m t  and Dincctive t o  C i v i l  idfairs Op- 
era t iono  i n  t h e  Othw Lib.?rat id  Count ra- ' .  
' F i i e - ~ i ~ g o v c r n m a n t s  had no clauae r e l a t i n g  t o  UGC o r  d i s p o s i t i o n  of 
capturzd ?:new war ma te r i e l .  J t h o u g h  th:J Combined Chiefs  of S t a f f  , 
6 Dccmbzr l94l+, approvud n d r a f t  of suppl6mmJntol og roenmt .  upon t h i s  
subjec t  wi th  t h e  Governments of BelgiUN, Thho Ncth.mlands, Luxombourg 
and Norvray. none was signdd u n t i l  10 May 1945. Annex C d i d  no t  a p p l y  
to  the 1ibe:re.t-d coun t r i  :a other  than Francs. However, t h e  p r i u c i -  
p l e  of t h -  Fronch agreement and thc method of d i s p o s i t i o n  p r e s c r i b e d  
by h n s x  C ward adoptcd i n  n ? l  c i v i l  n f f a i r s  o g ~ a t i o n s . 4  SIEIdD Ad- 
m i n i s t r a t i v e  Momrandm No, 5 was r e v i m d  effect ive 7 Fobruary 1945. 
By the r a v i s i o n ,  A " i c n n  pol icy  m s  cs tsb l i sh4d  i n  t h s  aholo  European 
Thas te r ,  i r c l u d i n g  occupi id  &rmanyI t h a t  c a p t u r d  ?new proper ty  no? 
requi red  i n  m i l i t a r y  ope rc t ions  should bo used t o  c a r r y  o u t  th..: o i v i l  
a f f a i r s  r z s p o i l s i b i l i t y  of th:! Suprame Commander. The c i v i l i a n  a u t h o r i -  
t i e s  "rra t o  IIC; used 9s madia for  <Jff':Cting t h i s  po l i cy ,  bu t  no cesh 
salos or t r a n o a c t i o n s  should bz had with c i v i l i e n  a u t h o r i t i e s  a c c p t  AS 
s p e c i f i c a l l y  nuthor izsd .  So fer 4s concernsd tho c i v i l  a f f a i r s  opera-  
t i o n s  i n  t h e  l ibcaratad c o u n t r i e s ,  t h -  rcvisud i idminis t ra t ive  Momrandm 
simply mads d d f i n i t u  the imp l i c i t  d i r a c t i v c  of ifinox C ,  publ i shad  four 
months wo-lim .and a p p l i e d  t o  t h e  l i bu ra tod  count r ies  t h r c a  months 
r e r l i x .  By Jmdx 3, 22 July 1944, thc  Supreme C o m n d m  hod d i r $ c -  
tcd  r e loaae  of matar ia1  su i teb lc  to c i v i l  a f f a i r s  pwposos  by t r a n s -  
ac t ions  of s a l s .  Under Annex C ,  cspturod s q p l i o s  and stords 
vrxe t o  be issuad t o  m e t  t h o  i m d . : a t e  nedds o f  the ,  c i v i l  popu la t ion  

Subsaqu.:ntly, t h a r c  wmTz d;:tailod C C/S d i r m t i v t i s  a s  t o  d i s p o s f -  
t i on  of aapturod s h i p s .  
d i scuss ion  is omi t tad  from t h i s  r e p o r t .  
SbW 400.93-2 GDS-.iW!, 4 N3v 1944, subjsc t :  
'%r M a t e r i a l s  i n  Eelgium, The Ncch:?rlands and Luxembourg.'1 

Tho o r ig ina l  agrcoimnts with 

3 ,  
Sinca these r c l a t o  to  naval o p . z o t i o n s ,  

IVse snd disposz l  o f  4. 
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or t o  prevznt waste of pcr i shnkiu  food. Under subsequ.3r.t i n s t r u c t i o n s ,  
t h e  issue mas to be without m n i y  and v i thout  price.  Ndv.!rthel.?ss, 
some c i v i l  a f f a i r s  ds tachmmts  continued t o  sell captured propsr ty .  
As lat.3 9s 3 0  May 1945, a case crmc t o  th.2 a t t sn t ion  of SH.EF invo lv -  
i n g  a c l a im by a Franch c i v i l i a n  g o w i n g  out of such a sale.  
o f f i c e r s  had s o l d  him e. captured  Chcvrolot truck for  7,000 f r ancs .  
The loca l  French a u t h o r i t i e s  % h a  r . q u i s i t i o n o d  the t ruck  but  d i d  n o t  
pay fo r  it. The F r e n c h "  cloimcd ruimburscnent from the  United Sta t - s ,  
on t h e  ground t h z  saie vas con t rmy  t o  t h s  French ~gre,mnznt.  
G-5 advised that roinbursement should be nade; and axpr,rssad tho  opin-  
ion  t h a t  thi: sale was improper, rsgsrdlass of the Franch a g e e n a n t .  

:msican  

SHLEF 

21. Cons t ruc t ion  of the dg rcmcn t  and Direc t ives .  

a. Tho vcry first c lause  of Mericrandumlh. I11 of t h e  
FrJnch a g r e e w n t  (Ilwrir m t c r i d  f e l l i n g  i n t o  t h J  hands of  forc-3s opera- 
t i n g  undor thc? cormand of t h o  Suprcm i d l i e d  Comndern )cha l lgnged  ccn -  
s t r u c t i o n  and a p p l i c i l t i h .  '2hhnt of property captured by Franch i r r e g u -  
lars7 
tary squignient cap turzd  by @r on buhalf of thd FFI or 3 m c h  po l i ce  
becnmo the  p r o p a t y  of tha Fr-nch Republic .5 SHlm G-5 disapproved 
t h i s  express ion  of 2 1 s t  d r i ; ~ . '  Group.6 By .innex C to S€L" Adzin is t ra -  
t i v e  hlc!!iwrmAux hb. 5, t h e  Suprere  Comandar sssumcid c a n t r o l  of wm 
materials cnpturcd  by Frsnch i r r e g u l a r s  and ge.ve in s t ruc t ions  f o r  i ts 
custody and d i spos i t i on .  l%vorthcless,  the  Fraich ibov i s ionn l  Gcvorn- 
Kent, Siiptxnber 1944, publish,Ad nn " ins t rue t ione  t h a t  virir m t e r i a l s  

held by the Germn icny t a k m  i n  charga R S  spo i l s  of vinr by th* FFI and  
French p o l i c s  be1ongc.d t o  the F rmch  Hepublic. In  p r o t e v t ,  through 
the  SHAT3F Mission, t h e  SHIIEF vi:m BAS s t a t ed :  tha t  ma te r i a l  t aken  
froin the amy by Fronch voluntecr forc23,  b d n g  soized as a d i r : c t  
r ? s u l t  of a c t i o n  by A l l i d 3  fo rces ,  crime n i t h i n  the purvi.% of Mcnoran- 
dum No. 111. 

Headquartcrs,  2 1 s t  k r r r r g r  Group had tha  opinion t h a t  Gernsr. n i l i -  

b .  lWhat 'gas included i n  t h e  cl-.finition of v m  n a t o r i a l s ?  

(1) Food, f o r  i n s t ance?  Obviously, ansaerad SIkEF, i f '  
intend.?d f o r  us.: by t h J  cnem.7 
by t h e  A l l i ed  co!mnds, t h 6  food shoulii be t u r n i d  
over t o  thc Franch without p s y n x t .  

Eut  i f  n n t  r q u i r 3 d  

(2) R s a l  *s ta te?  The French a u t h o r i t i e s  contmd.-d t h s t  
farm rdcu i s i t i onzd  by the G : m "  occupying I " C 0  

cr i t a  ngaici:,s, and crope prodiucd from tho  farms, 
a.a-o not  c a p t u r d  war mitcriils; but  belon&'::d t o  
o'iiners f r o n  whom th:: f a r m  w1;i-d Bcized. The r c l i n g  
of SUEF m s  thnl ;  rxil pcpr : r ty  reQuis i t ion .?d  far 
mil i t s -y  o p a a t i o n s  mas wir i"c.riai; b u t  i f  the 
r e q u i s i t i a n  viae no t  f o r  n i l i t , w y  opera t ions ,  sdmini- 
a t r o t i o n  vias for .  tho c i v i l  au tho r i t i c s  .8 

c .  "hot viea i n c l u d d  i n  t he  f i r s t  clnusc of Memorandum No. 
IIXt "war m t m i a l a  f o l i i n g  i n t o  the  hpnds of forces  oporil t ing undcr 
the  c c m u l  of t hc  Supreme Al l i ed  Gomnnndx"'? That v~ns h A d  ta  m.xn 
only tho33 r m t z r i a l s  c a p t u r d  f r o n  t h e  enmy. French vrar w t c r i f l l  h id -  
den during t h s  occupat ion ,  of whos.: exis tence  the  Germns  w ~ x o  k n 0 -  
r a n t  and nzver usod nor claimxi,  was not subjec t  to s c i zu ra  by the  

5 .  
6 .  hlemrandun G-5 Logal, 17 J u l  1944. 
7 .  
8. s w  a-5 L-gol t o  G-4, 7 NOV 1944. 

Draft  of - 2 l s t  ,WPJJ Group Di rec t ive ,  11 J u l  1944. 

Chief o f  S t a f f ,  Hg SHIIEF Mission (Frtmce), 1 Oct 1944. 



.illi?s ahen  found by A I - l i O d  Forcas.9 
ooncd by t h ?  ".v. J q u i p x n t  leasad ?roc1 civi l i f ins  wris to be t r 2 o t c d  
9.8 p r i v ? t c  prop3rty.  
-.teri-:l vas not t o  be cu&:tured. 

The property .mst hzvc boen 

If norcly roqJis i t ionad 3nd no t  y e t  s e i z e d ,  
- 

d. 'ikr n c t e r i s l  producad i n  F rmce  by o r d d  of t h s  cnony 
>,7ns x c l u d o d  from thL! catcgory of Brench-m;mzd proport),. Th? q u ~ s t i o n  
r x u r r o d  n h A h m  i m t e r i a l  i n  process  of manufac.ture u p n  g r d 2  of t h e  
enmiy, but unf in i shad  a t  *hi. t i n e  of capture ,  Y ~ F L S  mithin the dxcey- 
t i o n .  T h i s  m s  r u l e d  t o  b d  d i i e d  p r o p x t y ,  as "intendad f o r  1.130 by" 
t hz  erio.r!y; and it vas inma te r i a l  th?.t such property h3d n o t  bccn paid  
f o r ;  bu t  8 l i b m a 1  pol icy  i i i?S t o  bg appli-d i n  such cas's .:rh&e i n j u s -  
t i c e  tq t h e  French would r m l t  f ron  seizura,lO 

(1) d l i e d  forccs :J?m not bound t o  pay m n u f a c t u r c r s  
the c o s t  of lsbor i n  production of such m a t e r i a l .  In  
onc case, honovor, tho Gernnn ;imy hed con t rac t ed  
with a French c i v i l i a n  f o r  r c p a i r  of 25 t r u c k s .  
8dre scizcd by United S ta tes  forces  before t h ;  nmk 
mas compl3te. 
p a r t s  beforo seizuro.  The Judge Advocate, 1 2 t h  ;miy 
Group held tho c i v i l i a n  J n t i t l e d  t o  conpensation for 
t h e  p a r t s ,  h u t  not f o r  l n b o r ;  s ince t h e  r i g h t s  of  
t he  conqucring povi?r a r ?  superior t o  those  of R 

l i e n o r  o r  m y  contract  r igh t s  batmezn R c i v i l i a n  
ond t h e  :nem.II 

Those 

T h n  c i v i l i a n  had Bffixed son3 spare 

-. > '  ., c w g o  of st!:c1 :ras t ikcn off R l i g h t d r  i n  inlatid waters 
of EL:lgi.um. Pr i r . i e i  f a c i e  the property ms Belgian; h a w ,  not booty 
u n d a  ~ ' u l i e  of land m r f a r a ,  hu t  u n d x  na r i t i 'm  law would hd condamed 
R S  p r i z e  bccausc of 2nmy des t ina t ion .  Cons idz ing  c m t o i n  miti.= 
dccisior,a d:miny end foliovring 'Yorld Tar I ,  t h n t  j u r i s d i c t i o n  of prize 
c o u r t s  cxtundGd to i n l and  natsrways, should the r u l e s  of land war fa re  
br! appl i2d  n r  m r i t i m c  law7 It vras tho opinion a t  S W  t h a t  s t o r j s  
and corpqms should be t r aa t ed  as  p r i m  only whon cayturzd by nava l  
forces. Othorvriss, t h e  rules of land viarfare appliud.12 

2 2 ,  l hmrandum No.  I of the  Franrh agrsemsnt,, paragraph 16, pro- 
v i d d  t h s  r ~ o p m t i u o  ;dlii:d a u t h c r i t i s s  would e s t a b l i s h  claims com- 
n i s s i o n s  t o  xccmina and dispose of m y  s l a i r x  f o r  conp-nsstion for dam- 
ago or  i n j u r y  p re fo r rcd  i n  con t insn ta i  Fraacc aga ins t  iiemhers of .U- 
l i e d  forccs concarlid.  (other  t han  nmbbcrs of tho Franch f w c e s ) ,  ex- 
c l u s i v e  of c l a i m  f e r  damage or i n j u r y  r z s u l t i n g  fro- .endmy a c t i o n  o r  
o y m a t i o n s  a g a i n s t  t he  m e w .  
grmt::st .?xtent poss ib l2 ,  d m 1  n i t h  c k i i m  according to  t h e  Frsnch l a w  
arid p r a c t i c e .  Decisions of th,? c l e i n s  cormissions would no t  p r e c l u d e  
prosecutior! of tha  claims t h o u g h  d i p l o w t i c  channels.  The a g e c m e n t s  
with BdgiUr3, Th:! Xotharlands and Luxembourg providsd f o r  SWlar c l a i m s  
comnissions .tc dxanin2 And dispose of clriims for  compsnsation and 

Tho c1ai.w co:missions would, t o  t h e  



a m g o  o r  i n j u r y  proferrrcd by c i v i l i a n s  ag?.inst a u t h o r i t i d s  of t h s  
r ,3sp4>ct ive d l i 2 s ,  exc lus ivo  of clair* f o r  dmmg? or i n j u r y  rcsult- 
i n g  fron e n c w  a c t i o n  o r  opera t ions  aga ins t  t h o  encny. 

a. The base sac t ions  assunzd r%?spons ib i l i ty  for thc  CclnrlUCt 

of clairia inv2s t ign t ions .  d study of t h e i r  d z c i s i m s  and amrds  is be-  
i n g  nd\: by the C o m i t t c o  on "Lcgal b c s t i o n s  :irisin$ il; R Th8;atcr of 
Operations "; hence, i s  excluded from t h i s  report .  



231 Hawe R w J l a t i o n s .  Tho laiv of bc l l igorznt  occupat ion  is c o d i -  
f i c d  i n  S c c t i u n  111, &rticl!:s 4Z-%, h n s x  t o  Ths Hame Convcntionr 
d e g d n t i o n s  R t s p x t l r i g  tho  LWS and Custom of Rnr on Land. Und:T :e- 
t i c l o  2 of the  Convint ion,  The 
World %i?.n 11, sinae not all the  hA1igorent.s T p x J  p”rtic?s t o  t h e  Con- 
vsn t ion .  €Io~cvS’, tho p o l i c y  of t h e  Unjt,ed S t a t e s  iras that  the  7 i r i t t . n  
rules of v m r  should b3 s t r i c t l y  obs,%vm3d snd ,:nforced by United S t a t b s  
forccs i n  tht.: f i e l d  s o  f a r  es a p p l i c a b l e ,  srithout regard t o  vhc ther  
they  W j r C  l e g 3 1 l y  binding upon all of‘ tha p o u s s  im.udiately c0ncernad . l  
E a r l y  i n  iJorlJ. War 11, b;.for. any operat ions i n  the Fhrop;:an T h . m t e r t  
t h +  Gcvmnnent of the U n i t &  3tatc:s d i r a c t J d  t h a t  i n t a r n e t i o n s 1  t r s o t i c s  
rdgula t ing  lond m r f a r o  should b - ~  obsmvod and anforced by t h s  Amy of 
t h e  UnitBd S t a t 3 6  (vrith an. .>xccption) ,2 Though it vias s e r i o u s l y  argued 
by s o x  lawyers t h a t  tha l’act of laris n u l l i f i e d  Thz Hague R e g u l a t i o n s ,  
the o f f i c i a l  d e c l a r a t i o n  would S J . ~  t o  bo con-lusiva t h a t  t h  R u l e s  
of Land uhrfor.?, cadified a t  The Ha&%?, wrc: p a r t  of ths  l sga l  s y s t m  
of N i l i t s r y  Oovornnint i n  occupi  ,d Cmmny bJfore  V-E Day. 

ragula t ions  r i w e  not b inding  in 

24. Obsavanco by IJS Fwcos .  A r t i c l e  111 cf Tho Hague i i e g u l a t i o n s  
was g,&.zol ly  observed by the United S t o t a s  forces  d u r i - x  tha balli.ge - 
r a t  occupat ion  of Germany, 

a.  In OW cesc ,3  t h e  G<:rmn gcvarnnent c l a i m d  t h a t  HR 42 
had b m n  r,:ach13d by punishncnt o f  R c i v i l i a n  i n  a M i l i t a r y  G o v w m e n t  
cciurt: f o r  an a c t  cormi t tad  b,.!fort. t he  occupation, bu t  t h i s  vas r d f u t e d  
by thc  i i i l i t a r y  c o ” m m  concurnod. 

h. !Wnen i t  vas proposed t o  ainand La:7 No. XI, F r o n t i e r  Con- 
trol, b y  a provis jon  f o r  oxelusion of Germans from a f r o n t i ’ r  zona, 
quns t ion  ?ras r n i s s d  svhethor $ h i s  vmuld not v i o l a t e  HR & ,  r e w i r i n g  rd- 

Bptxt for f a n i l y  honor and r i g h t s ,  m d  pr ivat , )  p r o p s t y .  The Judg2 Ad- 
vocat.3, 1 2 t h  :,rrw Group, 57~s Of t he  opinion t h a t  evacuation Under t h e  
proposed anzndmnt  would n o t  v i o l a t e  W 46,  i f  don:: ns e masurc of n i l i -  
t a r y  n o c e s s i t y ,  with duc cuns idsra t ion  fur  fa. iLly r i g h t s . 4  ’ T h i s  v i m  was 
adoptcd a t  BW,EF and an m..mdr.d F r o n t i z  Control  L a w  published.  

C .  The quest ion suggests i t s e l f  vrhzthmlnn No. 1 of t h o  h l i l i -  
tary Gov,:rnmGnt, abrcgs t ing  Hazi laws, infringsd HFI 43, rdquuiring ax 

1. 
2 .  
3 .  
4. 

FM 27-lC,. Rules of Land !larfari:. Ctayter  1, pCr 5b. 
S . x  1, C i r  no 135, ‘:hr Dqmtn:nt,  7 hIay 1942. 
Case of !&ria Jcnsen, notcd i n  SUaF, 16 DdC 1944. 
1 2 t h  .umy Group t o  SH.‘&Tv 7 Jan 19115.. 

l h  



DCCUpalbt to "rCSpCCt, unless  abs821utely prevanted, t ho  laws i n  force 
i n  the country."  The a g a r e n t  o f f i c i a l  a t t i t u d e  tovrard t h i s  rG&wla- 
t i o n  is c u r i o u s .  In the  h~ and Navy Manual o n b l i l i t a r y  Governnent  
and C i v i l  i r f f a i r s ,  22 December l9&, thi .  Wa- and Navy Depertments  d o  
r.ot appzar to recognize a t  a l l  the binding s f f e c t  of t h e  H s g u l n t i o n ,  
suggL:sting on ly :  " t o  avoid confusion and t o  promt;; s i m p l i c i t y  of 
admin i s t r a t ion ,  i t  is adviasble  t h a t  l o c a l  l a v s ,  custom and i n s t i -  
t u t i o n s  of g o v a r n r m t  b t  r e t a ined  except where they c o n f l i c t  w.Lth 
the  a i m  of m i l i t a r y  goverrmznt or  a r e  inimical  t o  i t s  b e s t  in tmasts . '15 
h the Handbook for M i l i t a r y  G o v e r m a f  i n  Germany, t h a r s  i a  i n p l i 2 d  
modif icat ion o f  the  r egu la t ion  by thc. s t a t a m a t :  

"Th? po l i cy  of t h e  United S t a t j s  and B r i t i s h  Govsm-  
m m t s ,  cons i s t en t  with the concepts of i n t e r n a t i o n a l  law. 
has bean to  rzcogniae Jx i s t ing  law i n  th3 o c c u p i d  t o r r i -  
t o r y  as cont inuing i n  J f f o c t ,  exceut t o  the  o x t e n t  tha t  
m i l i t a r y  nncess i ty ,  na t iona l  policy or th; p r o p e r  conduc t  
of m i l i t a r y  governrent ,  r equ i r e  annulnmt,  s u s p e n s i o n  or 
nod i f  i c a t i o n .  

Thmc is no e x i s t i n g  o f f i c s l  s ta temsnt  of what would s e e n  the  best  rca-  
son for  cons i s t ency  of Law No. 1 with The Hagus Acgulot ion;  t h a t  t h e  
p u r p o s ~  of' t he  Convention, s t a t e d  i n  the preamble, was "to serve  t h e  
b e s t  i n t e r o s t s  of humanity ann t h c  .:vw p r o g o s s i v e  w e d s  of c i v i i i -  
zat ion" and n i t i g a t e  the s e v c r i t y  of the laws and customs of v i a ' .  
n R w x x t l f  toward th.3 Nazi laws w o u d  have offm3-d t h c  s p ' s i t  of The 
H a p e  Conv-ntion. 
monts prevented them, a s  a 3 e t t e r  of absolute necess i ty ,  f rom rcmpoot- 
i n g  the obnoxioiis Nazi laws i n  fo rce  within Germany boforo t h e  occupa -  
t i on .  

Moroovar, tho declared war aims of t h e  i r l l i e d  Govarn- 

25. The &nova Convmtion fa -  protect ion of p r i s o n e r s  of war was 
app l i ed  r i g o r o u s l y  by t he  Suprome Cormnandor i n  the m i l i t a r y  govornncn t  
of occupisd Germany. I n  thd F i r s t  and Ninth A r m i d s ,  m i l i t a r y  govr rn -  
mcnt n o t i c e s  wore posted r2qu i r ing  members and former mmbsrs o f  t h e  
'n'ehrmcht t o  r e i o r t  to  the nza res t  M i l i t a r y  Government c f f i c c ,  under  
pena l ty  of dea th .  The not ice  was orderad vithdrawn on t h o  ground t h a t  
members of Gsrmen armed f o r c a  w're e n t i t l s d  t o  be t r e a t e d  as p r i s o n a r s  
0 f lriar .6 

SECTION 2 

LEGISLATION OF THE SUPifEhIE COhWNXR 

T h i s  inc1udi.d a p r o c l a m t i o n  of pc l i cy  and a c t i o n  d i r e c t e d  t o  t h e  
inhab i t an t s  of t h e  occupi-d t e r r i t o r y ;  ordinances d o f i n i n g  off znsm and  
a s t ab l ioh ing  court8 fo r  t h o i r  t r i a l ;  lal-rs of gtlndral a p . p l i c a t i o n  a f f c c t -  
i ng  the i n h a b i t a n t s  of  t h e  o c c u p i d  t x t o r y ;  and n o t i c e s  a u t h o r i z e d  t o  
b s  publish;.& by comenders  of t h e  occupation forcesT'7- 

26. % IYoclanat ion.  Gpon occupation of enomy t c r r i t o r y ,  A l l i a d  
m i l i t a r y  comandors  Y J X ?  r equ i r ed  t c  publish tho f o l l o n i n g :  

5. Sec I ,  pa r  9h, p 8, FM27-5, OiWAV, 5OE-3 
6. SHAEF t o  12tG &my Group, 11 Mar 1945. 
7 .  Tha P r o c l a m t i o n ,  Ordinances and Lavs (2xcopt Lsw No. 161, as 

amondsd) mrrr? publishad in  M i l i t z r y  Govzrnma: Gazot t  ' 3 ,  Garmany, 
12th Army Group rrrca of Cor , t rol ,  Eo 1. 
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“i?roclamtion E. 1 
*To the pSOpli: Of 

GERhYuW 

“I, Genera l  lhnight D. Eissnhover, Supreme Comandcr, A l l i e d  
Expedi t ionary  Force, do hmuby proclain as fol1ons:- 

1 

“The Al1ii.d Forces szcv iog  unda- connand have no.:, e n t e r z d  
Germany. Wo come aa cmquerors ,  bu t  not as oppressors.  
area of Gcrnany occupied by tha forces  under ~rg‘ cormand, Y!? shall 
o b l i t c r g t u  Nazism and German Militarism. 
Nazi r u l e ,  d i sso lve  t h 2  Nazi P a r t y  and abolish t h ?  cruol, oppres-  
s i v e  and diqer iminatory laws and i n s t i t u t i o n s  nhich t h e  P m t y  has 
c r e a t e d .  W6 s h a l l  uradicata  t h a t  2 r u l  Militarism which has  so 
o f t e n  d is rupted  t h s  peace of the world,  Military and P a r t y  1c:ad- 
e r s ,  t h e  Gestapo and othwrs suspected of c r i e s  and a t s o c i t i e s  
w i l l  Sc t r i e d  and, i f  g u i l t y ,  punished a s  t h u y  deserve. 

I n  t h e  

‘,{a s h a l l  o v e r t h r o r  t h e  

11 

lSuprcme l e g i s l a t i v e ,  j u d i c i a l  and exxecutive a u t h o r i t y  and 
posrers w i t h i n  the o c c u p i d  t e r r i t o r y  are vestud i n  mc as S u p r a s  
C o m d e r  of t h e  Al l ied  F o r c ~ s  and as Mili tary Governor, and t h e  
M i l i t a r y  Covsi-ment i s  es tab l i shed  t o  cxercis.: these  powers undar 

di rcc t ior . ,  A l l  persons i n  o c c u p i d  t e r r i t o r y  will obey in- 
m d i a t o l y  and without quest ion a l l  the enactnents  6nd ordms of the 
M i l i t m y  Goverrmnt .  
l ishcd for the punishmnt of offanderrs, Resis tance t o  t h 2  All iod 
Forces w i l l  be ru.thlc:saly stamped out .  Other se r ious  of fcns-s  
w i l l  be d a a l t  w i t h  severa ly ,  

N i l i t a r y  Government Courts will be dstab- 

111 

“ k l l  ckrman c s u r t s  and oducational i n s t i t u t i o n s  w i t h i n  the  OC- 
c u p i e l  t e r r i t o r y  er 2 suspended. 
ge r i ch to ,  the SS f o l i c s  Courts  and othor special c c u r t s  a r e  de- 
pr ived  of a u t h o r i t y  throughou., tho  occupiad t o r r i t a r y .  
of t h e  c r i m i n a l  and c i v i l  c o u r t s  and a iuca t iona l  i n s t i t u t i o n s  
w i l l  be author ized  when condi t ions pern i t .  

The Volkseer ichtshof ,  t h a  Sondl r -  

Re-openine 

IV 

WJdl o f f i c i a l s  a re  chargcd with thc duty of r m a i n i n g  at 
thabr  p o s t s  u n h  
orders o r  df=ec-;j.cpg cf hfll.itWy Govxnmmt d the  A l l i a d  Author i -  
t i d s  addressel? GO tile Jw.mn Govm.ment or the G.?rman p-nple. 
This appli.;s n ) s o  lio o f f i c i a l s ,  employe-s and wwkors  Of a l l  
p u b l i c  undcrtakinga and u t i l i t i e s  and to  a l l  o t h z  Dzrsons en- 
gaged i n  e s s e n t i a l  mark. 

L *1’t;hcr o r d w s ,  and abeyj.ng and dnforc ing  all 

DWIGHT D. EISENHOYIER , 
Suju-ame Comandar , 

P l l i e d  h p e d i t i o n w y  Force .“ 
27. The Ordinances. 

a. Ordinance No. 1, defined nrnetsan spec i f ic  crimes punish-  

The gendral nature of these  crimes i s  indicated by  3 a c t i o n  20, 
able by d e a t h  or such o ther  penal ty  as a m i l l t a r y  goVx.ment c o u r t  might  
impose. 



t h e  b l anke t  clause of h t i c l e  I: 
war,  o r  a c t  i n  a i d  of the enemy or endangering the s e c u r i t y  of t h e  Ai- 
l i e d  fo rces . "  
punishable  by  dea th  but by such other  penal t ies  as a b ; i l i t a r y  Govern- 
ment c o u r t  fi&t impose. 
blanket  c l a u s e  of Sect ion 431 
ar of t h e  i n t e r e s t s  of t h e  Al l i ed  fo rces  or any ne&er thereof .n 
A r t i c l e  111, accomplices and accessories  (even a f t e r  t he  f a c t )  were d e -  
c l a r e d  pun i shab le  88 p i n c i p a l s .  A r t i c l e  iV wovides for c o l l e c t i v e  , 

f i n e s .  A r t i c l e  V f i x e s  ind iv idua l  r e spons ib i l i t y  for  co rpora t e  a c t s .  
A r t i c l e  TI recopZlized t h e  defense of " legi t imate  warfare by a person 
e n t i t l e d  t o  the  s t a t u s  of  a combatant," but  danied l i k e  e f f e c t  to  any 
claim, ':hat t h e  offense charged was committed under o rde r s  of any c i v i l  
or m i l i t a r y  supe r io r  o r  of  any person purporting to  a c t  a s  an o f f i c i a l  
or member of the  NSDILP or t h a t  t h e  offense was c o m ' t t e d  under d u r e s s . "  

"Any other  v i o l a t i o n  of the  laws of 

Sec t ions  21-42, A r t i c l e  11, l i s t  other o f f e n s e s ,  n o t  

They a r e  i n  the category descr ibed by the  
"iets t o  t he  prejudice of good o rde r  

By 

b . Crdimnce No. 2 e s t a h l i s h e s  M i l i t a r y  Government c o u r t s  
' , for t he  t r i a l  of o f f enses  aga ins t  t h e  i n t e r e s t s  of t h e  A l l i e d  f o r c e # ;  
d e f i n e s  t h e i r  j u r i s d i c t i o n ,  powers and composition; d e f i n e s  c e r t a i n  
r i g h t a  of one accused; and provides f o r  review of sentences.  

C. Ordinance No. 3 made English the o f f i c i a l  language of the 
m i l i t a r y  government. 

28. The Laws, 

a .  Law No. 1, Abrogation of  Nazi Iar, wes enscted " i n  o rde r  
to e l i m i n a t e  from Germsn lew and adminis t ra t ion within the occupied 
t e r r i t o r y ,  t he  g o l i o i e s  en8 doc t r ines  of t he  National S o c i a l i s t  P a r t y ,  
and t o  r e s t o r e  t o  the Gerimh j eop le  the  r u l e  of j u s t i c e  and e q u a l i t y  
before  the Law." Nine fiindamontal Wazl La573 enacted s ince 30 Janua ry  
1933, togetthc? s t t h  a l l  supplementary or subsidiary ca r ry ing -ou t  l a s s ,  
decrees  oc rcP;a?ations, wnere deprived of e f f e c t  within the occupied 
t e r r i t o r y ,  Jr.3:; c,iL? or admin i s t r a t ive  apg l i ca t ion  of criy German law 
wi th in  the  oxu:?Li7rl t e r r i t o r y  vas forbiZden i n  any i n s t m c e  where such 
a p p l i c a t i o n  wou13. S B U S O  i n j u s t i c e  or inequal i ty  by f a w r i n g  any person 
because of Nazi connect iocs ,  o r  "discr iminat ing aga ins t  azy person by 
reaaon of h i s  r a c e ,  n a t i o n a l i t y ,  r e l i g i o u s  b e l i e f s  o r  opposition t o  
t h e  Na t iona l  S o c i a l i s t  Par ty  or  i t s  doctrines. , '  Inte? 
p l i c a t i o n  of Germr. lam i n  accordance with National Gc. Y t i w t r i n s s  
were p r o h i b i t e d ,  decis ions an2 wr i t i ngs  expounding or api,..y'.nz ICational 
S o c i a l i s t  o b j e c t i v e s  or doc t r ines  were deprived of RuthOrity. Any German 
law e f f e c t i v e  a f t e r  30 January 1933, r e m i n i n g  i n  force within t h e  OCCU- 

p ied t e r r i t o r y ,  wa3 t o  be in t e rp ra t ed  ard appl ied in accordanse wi th  t h e  
p r i o r  meaning of t h e  t e x t  and without regard t o  object ives  or  msanings 
a sc r ibed  i n  t h e  preamble or other  p x l a m t i o n s .  
pos t  f a c t o  laws, and for  o f f enses  "deterpined by analogy iwaccordance 
wi th  t h e  a l l e g e d  sound i n s t i n c t s  of t h e  people, ' t  was forbidder-. There 
was a p r o v i s i o n  a g a i n s t  c rue l  and excessive puniahmont. The death pena l -  
t y  '#as abo l i shed  except for ac ta  punishable by death under laas enforced 
p r i o r  t o  3C January 1933, or promulgated by au tho r i ty  of M i l i t a r y  Govern- 
ment. De ten t ion  of persons not charged with a s p e c i f i c  Offense,  o r  
punishment a i t h o u t  l a a f u l  t r i a l  and convict ion,  v m e  fo rb idden ;  and 
t h e r e  was a d i r e c t i o n  t h a t  a l l  executory punishments imposed be fo re  t h e  
Occupation,, of the cha rac t e r  p roh ib i t ed  by La.* No. 1, should he lrmdifi8d 
OT annul led.  

b. 

Punishmgnt under ex 
-- 

L a w  NO. 2 r egu la t ed  German Courts. 

(1) m e  Peoples1 Court ,  the Spacial  Court and d l  Nazi 
t r i buna l s  were abolished. 
suspended by kfi Xo. 2 and Law No. ?'?, which a p p l i e d  

ill othar Courts  Were 



t o  labor  cour t s .  Frovision was m d e  f o r  reopening  
the  ordinary c i v i l  and c r h i n a l  cour t s ,  ?xcept t he  
na t iona l  cour t s ,  mhcn authorized by M i l i t a r y  Govern- 
ment and t o  the  extent spec i f ied  i n  w r i t t e n  d i r e c -  
t ions .  

P r i o r i t y  vms established for  the trial and disposition 
of cases, the  f i r s t  order of p r i o r i t i e s  be ing  g i v m  t o  
c r imina l  cases .  

Judges, prosecutors,  no tar ies  and lawyers, nho 
f igh t  not a c t  as such without the conssnt of N i l i -  
tary Governaent, were Required to  take an o a t h  a5 
fOl l0~lS  : 

“I. swear to  Almighty &ad tha t  I w i l l  a t  all 
timss apply and administer tho   la^ wi thout  fear 
or favour end vi th  ju s t i ce  and iqu i ty  to  a l l  
??=sons of whatever creed, r a c e ,  colour or 
Dol i t l ca l  opinion they m y  be ,  t h a t  I w i l l  obey 
the l a w  of Germany and a l l  enactments of 
the  Mi l i t a ry  Government i n  s p i r i t  as w e l l  as 
i n  l e t t e r ,  and w i l l  constantly endeavour t o  
e s t ab l i sh  e y e 1  jus t ice  under the lan  fo r  a l l  
persons. So help me Cod.” 

They -!me r c l i e v e d  thcreby from the  ob l iga t ion  of any 
oath of o f f i c e  p-eviously subscribed. 

C? r t a in  cases  nere excluded from the  j u r i s d i c t i o n  of 
Gerrnan cour ts . 
The Mi l i t a ry  Govarnment m s  vestzd w i t h  the  a u t h o r i t y  
t o  dismiss or  suspend any German judge, prosecutcr  o r  
c ther  cour t  o f f i c i a l ;  disbar from p r a c t i c e  any r o t a r y  
or lawyer; supervise the  .proceedings of any court ;  
a t tend  th8 hear ing  of any case; and have f u l l  a c c e s s  
t o  a l l  f i l e s ,  records and documents. dilninistre:ive 
r e v i m  1785 accorded the Mili tary Govermant;  and power 
to  n u l l i f y ,  suspend, commits or otherwise mdify any 
f ind ings ,  sentence or judgaant of any German court. 
Thia ,  no doubt,  included au thor i ty  t o  vacate a c q u i t -  
t a i  of one accused. 

Nq sentence o f  death imposed by $- German c o u r t  could 
be executed nithous conseEt of Mi l i ta ry  Covernnent. 

V j l i t a r y  Government ndght transfer any case  or  c l a s s  
of cases  from a German court  to  the  appropr ia te  
hail i tary Government court. 

h member of the Al l ied  forces ,  nor any employee of  
the ) , E l i t m y  Government, m i g h t  t s s t i f y  i n  any GermaR 
cour t  Tnithout the  consent of the Ikiilitary GoVeI‘:”tb 

S ta tu t e s  of l imi t a t ion  and prescr ip t ion  :5‘Zr6 SUS- 
Denied during the period a Germn C O W t  7m3 c l o s e d ,  
if the s t a t u t e  had the  e f f e c t  to render c l a i m  men- 
forceable  or  extinguish SukstantiVe rights. 

e. Lsa  No. 4 provldod for puhlication by arlqy groups of a 
h l i l i t a r y  Government Gazette containing moaswes adopted by t h e  Supreme 
Commande?, and f o r  pub,licntion of l o c a l  l eg i s l a t ion  i n  a s i m i l a r  G a z e t t e  
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involving fo re ign  exchange a s s e t s  (comprehensively 
defined in  t h e  t e x t ) .  Importation of f o r a i g n  BX- 
change a s s e t s  and the exportation of any  proper ty  
from Gwmany vcre forbiddan. Inhabi tan ts  of t h e  
occupied t c r r i t o r y  "-e reqlrired t o  mke a -.-rritten 
dec lara t ion  of t h e i r  fore ign  exchzngs a s s e t s  and 
t h e i r  ob l iga t ions  t o  persons outs ida  Germany. 
They were  requir-d t o  de l iver  t o  t h e  n e a r e s t  
branch of t he  Reichbank, or as othsrrnise d i r e c t e d ,  
fore ign  currency, commercial paper d r a m  on or is- 
sued by persons outsido of Germany, s e c u r i t l c s  i s -  
sued by p.3rsons outs ide  Cwmny or exprsssed i n  a 
currency other  than  German, and a11  gold or  s i l v e r  
Coin, gold, s i l v ? r  or p l s t i n u n  bullion, or a l l o y s  
i n  bu l l ion  form. 

Gorman l a v e r s  i n  London ".re c r i t i c a l  of Lms 52 
and 53.  1l. E, J. G o b ,  of ths  B r i t i s h  Spec ia l  ae- 
search Un i t ,  Control Commission f o r  Germny thought  
ther. "pr imi t ive  i u  techxique," and t h a t  German ex- 
change cont ro l  laas Rnd practices should have b s n  
studied and adapted to purposes of the L i l i t a r y  
Government.9 

(5) 

i t  Law No. 76 suspondad temporarily a l l  pbbl ic  means of com- 
munication. P r i v a t s  comunica t ion  f a c i l i t i e s  were to  be su r rende rx l  
aga ins t  r o c e i g t ,  accoriing t o  noTices published by E i l i t a r y  G o v m m n t  
i n  each l o c a l i t y . .  l i r a l a s s  and r ad io  reoeiving se t s ,  p a r t s ,  accessor -  
i e s  or miter ia l ,  telephone and t d c g r a p h  x i r e ,  i n s t n l l a t i o n  f a c i l i t i e s ,  
and e lec t ro-madica l  equipment acd diathermy apparatus, v r : r e  t o  be de- 
c l a red  t o  t h e  Xlil i tary Government. Censorship was Imposed upon a l l  
comunice t ions  . 

j ,  I a n  No. 77 SUspCndQd labor  cour t s  an6 variaus l abor  of- 
f i c e s .  

k. Lavr  No. 161 provided f o r  f ron t i c r  con t ro l ,  Originally, it 
simply forbade-  m v m a n t  of persons and proporty ovm the  f r o n t i e r s  of 
Germany without  au tho r i ty  of t h e  Mi l i t a ry  Govirnmont, except Allied for- 
ces and equipment. The Lad vas arnendsd to  authorize id i l i t a ry  Covzrnmant 
d e f i n i t i o n  of B prohib i ted  f r o n t i a  zone, t o  be avacuat?d of a l l  pe r sons  
except  those  au thor ized  by :he Military Govarnment to remain." 

29. The Notices.  The Supreme Comnander authcrized t h e  p u b l i c a t i o n  
of c e r t a i n  n o t i c e s  t o  the  population of t a c r i t o r y  as cccupied. 
iinplamentsd tho o t h e r  l a g i s l a t i o n .  
of i c l i v e r y  f o r  f i rearms ,  a i r d e s g  transmission. s e t s  and c a r r i e r  p igeons .  
h o t h m  a s t a b l i s h z d  procedurz f o r  th-3 dec lara t ion  of r a d i o  r e c e i v i n g  
seta  ond o t h e r  comuhica t ion  aypare tus  and f a c i l i t i e s .  
au tho r i zed  t o  complete forms of no t i co  proviZ2d by S&m, f i x i n g  hours 
of curfew, c l o s i n g  bui ld ings ,  r o a t r i c t i n e  t rave l  

Commander va?expzctold t o  be supplcnmtad by ragulafions.  Lsvr No. 76 
makes r e f e r e n c e  t o  censorship regula t ions .  
t i o n s  upon t h i s  or any o ther  subject al;?oar to  have boen puhl i shcd  i n  
occupied t c r r i t o r y  pr ior  t o  Y-E Day. 

These 
One announced n rece iver  and p lace  

Commanders were 

30. R~ l a t i o n s .  Mi l i t a ry  G o v e r m n t  log i s l a t ion  by the  Supreme 

Homvm, no such r s y l a -  
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(3 )  The Sqxome  Cormnardder i n  a l e m e r  address4 t o  t h e  
r k m y  Groups, 10 March 1945, declared: 

" Ibn - f r~ te rc i ze t ion  is an i n t e r n a l  p o l i c y  of 
Id.lied Expeditionary Forces t o  impress upon the 
Germans p res t ige  and superior i ty  D f  the  A l l i e d  
k m i w  and t o  demonskate to  the  Germns tha  f a c t  
of t h e i r  complete dafeat .  To enforce t h a t  p o l i c y  
by punishment is contrary to the reosons undm- 
l ined.  Accordingly the non- f r a t e rn i za t ion  p o l i c y  
should bc mforccd s o l e l y  through normal m i l i t a r y  
d i s c i p l i a e  methods. nc t i o n , f o r  enforcercent 
through the issuance of orders  to the Germans or 
p-osecutions of t h m  f o r  attempts t o  f r a t e r n i z e  , 
should be discontinued'l lh 

SEGTION 4 

THS CE!&~IAN CODES 

3 2 .  Gxcept a s  abrogatod o r  affected by a c t s  of t h ?  I I i l i t a r y  Gov- 
ernmant,  Gcrman lam cor.tinucd i n  e f f e c t  in the occupied t e r r i t o r y .  
As i n  most C o n t i n e n t a l  l ega l  systems, the bas i s  of German lam is t h e  
CJdes.  Z r i m i l y ,  t hasz  e r o  c r i m i n a l ,  c i v i l  and commercial. Thnre 
are also p rocedura l  codes: a s  the  Judicature  /rot ,  tha  Cod? of C i v i l  
f iocedure,  t h e  Code of Criminal Procedure, the Bankruptcy Act, t h e  lan 
f o r  l evy ing  of e x m u t i o m  upon l a n d ,  the Land Reg i s t r a t ion  Act,  and the 
law concerning non-contentious ju r i sd i c t ion .  These codes, excez t  a s  
l a t e r  reformed, were adoptod by i m p r i a l  Germny. Under the Vcimar R e -  
publ ic  came t h o  Eabor Courts Act ,  t h e  Juvenile Cowts  Act and t h e  Youth 
Welfare Ac t ,  
t h e  Suprcme Comnander includod imasurcs corresponding t o  t h e  New Deal 
la-,rs f o r  p r o t e c t i o n  of debtors.  

Iavs passed during the Hi t l c r  reg* not  abrogated by 

3 3 .  
ernment. 
c r i m i n a l  c a s e s  only.  
u n t i l  1 Iiay 1745, so t h e r e  was M opportunity before V-E Day f o r  ju- 
d i c  i a l  admi r i i s t r a t ion  of the Gsrman law r egu la t ing  c i v i l  r o l a t i o n s .  
I n  M i l i t a r y  Government c o u r t s  theri:  nwe  about 300 prosecutions lodgea 
under Geman c r imina l  law. 

.U1 t hese  vers a par t  of the  jwisprudance of t h e  M i l i t a r y  GOT- 
However, tho Ni l i t aqy  Government courts  had j u r i s d i c t i o n  of 

Na Gernmn court  ',?as opened in  occupicd t e r r i t o r y  



CECTIOPI 5 -- 

CONYII"UT1Cij; AD JURISDICTICN - 

3b. Ordinenee Ib. z >;ias t h s  organic judiciary a c t  Of the 1tili- 
t a r y  Governmnt 
termedia te and Sunr,iarY. 
l i a d  f o r c z s ,  including attachod l i a i son  o f f i ce r s .  

MiZtaTY c o w  t s  ?rere of t h r  SL! p a ?  ;s : Gsnf:ral, In-  
Nmbership ~ r a s  r e s t r i c t ed  to of f icers  of A1- 

a. G e n z a l  Mil i tary Courts consist-Si of no t  less  than thr:e 
One c f f i c a  night sit as a n  In te rm2dia tc  or Smnary c o u r t ,  mmbors. 

bu t  Intmm,!dioto collrts oft-?n . x r e  coqps:d of tno or t h e 2  o f f i c e r s .  
Th:: courts Eight apgoint advisors, c lerks ,  i n t t r p r s t e r s  and 3th':i- b x -  
sons necessary for' th:i conduct of p-ocezdings. 

b. The f i r s t  United S t z t o s  Ki l i ta ry  G o v o r w n t  Court  m s  ap- 
poin ted  e t  Kzi-nelimstor i n  Sepzanbor 1944.l 
R ~ P O  cons t i t u tod  i n  the h s r i c a n  Z ~ D  of occiipiod Cormmy before  V-3 
Day, and about 300 coxtirpcd i n  operat ion.  

&out 400 Xli l i ta ry  c o u r t s  

35,  J u r i s d i c t i o n  of P.rscns, 

a ,  OrdinQqce No. 2 ,  d r r t ic l s  11, Perag33h 1, provides:  

" h l i l i t m y  Govermant Courts s h a l l  hRve j u r i s d i c t i o n  
over a l l  1: r sons  i n  t h e  occupizd t a r r i t o r y ,  zxczpt per-  
sons o t h w  than c i v i l i - m s  vho arc  subjact t o  m i l i t a r y ,  
nava l  o r  eir forcos  1w;r and are servinlg under tha cam- 
nand of the Supreme Comxndw, J 1 i - d  ExpeBitionary For- 
cos ,  or any o t h ' w  oommnd,r of any fmcos  of tho United 
P . t i o n s  .'I 

b .  Thc s t a t e d  Zxooption Tias d?,mLd t o  includJ p r i s o n z s  of 
!vAr from t h a  forczs of any United Ifation, i f  still sub j - c t  to  s a rv i co  
lam.2 

c .  i ao tho r  cxccption nss stetsd i n  tha Guide t o  Procedur.?.3 
-by accuocd vho  istablishad R claim to  bc? tr-zt:!(i as n p r i s o n 2  of mr 
was he ld  n o t  subjsct t o  t he  jurisdiction of  P l i l i t n r y  Govxnuont 

36, Tho Spec la l  Case of Liberated Sovi i t  Citizens.  

1. 
2. 
3 .  
4. 
5. 

Firs t  .'zq C..asum, 27 Sep 1944. 
SKJB CXun, 15 :~pr 1945. 
Docunmt E - C ,  Technical l hnua l  fo r  Lzgal and k i s o n  Off icers .  
Zar 5a, Guide t o  Frocodwe.  
Copj a t t a c h z d  t o  12th mrq Grsup ltr,  3B3.7, G-5, Dr', 21 Msx 1945, 
SubJcct, "Trcatnent of USSf Displaced Persons Liberated by Forces  
Oporating u3d.x United S t s tos  C a m " . "  



h r t i c l e  2 of the  agreement provided: 

b. 
paragraph t 

?Sov ie t  and United S t a t e s  r e p a t r i a t i o n  r ep resen ta -  
t i v e a  w i l l  have the r i g h t  of inmediate nccass i n t o  tho 
canps and po in t s  of concentration vlhsre t h d r  c i t i z e n s  
are l o c a t e d ,  and they w i l l  have the r i g h t  t o  appoint  t h e  
i n t e r n a l  adminis t ra t ion and s e t  up the i n t e r n a l  d i s c i -  
p l i n e  and nana@ment i n  accordance with the m i l i t a r y  pro-  
cedure and laws of  t h e i r  country. The m i l i t a r y  sonmndar 
i n  whoso zone t b y  a re  located shall appoint a c a m a n d a n t ,  
who s h d l  have the  f i n a l  rd spons ib i l i t y  f o r  t h e  o v e r - a l l  
admin i s t r a t ion  and d i s c i p l i n a  of t h e  camp or point  con- 
cerned. ” 
i; supplementary d i r e c t i v e  of ETOUSlrb had tho f o l l o w h g  

“ 9 .  Le&al Ju r i sd i c t ion .  

#a. The m i l i t a r y  j u r i s d i c t i o n  of tho United 
S t a t e s o v e r  l i b w a t o d  Soviet  c i t i z e n s  within the 
scope of t h i s  d i r e c t i v e  normally ail1 not be ex- 
e r c i s e d  vihcro : 

“(1) Ths offense is conmltted beyond t h e  
conf ines  of t he  c m p i  

“ (a )  aga ins t  t he  indiganous l a n  of 
Al l i ed  l i b e r a t e d  countr ies ,  p u n i s h a n t  fo r  
which may be administered by indigenous 
cour t s ,  or 

“(b) against  the law enforced by 
m i l i t o r y  govarnrsnt in occupied mzmy ter- 
r i t o r y ,  punishmr.t f o r  which m y  bs ndnin- 
i s t e r e d  by mi l i t a ry  g o v e r m n t  c o u r t s .  

For  the above purposes,  the custody of any such o f fen -  
dsr  inay be surrendarod by the United S t a t e s  c m p  com- 
mandant to  the appropriato au tho r i t i e s .  

“ (2)  The offenso is committed aga ins t  Sov ie t  
h i t i z c n s  or a g a i n s t  Sovict  interne1 adn in i s t r a t ion  and 
d i s c i p l i n e ,  punishment f o r  vhich i s  administcrud by tho 
Soviat  a u t h o r i t i a s  i n  accordanco with the r i g h t  t o  ad- 
min i s t e r  i r . twnal  management and d i s c i p l i n e ,  a s  a p e d  
betrreen the govermsnts  of t h e  United S t a t e s  and tho  
USSA Punishment adniniotcrdd,  i n  accordanco :vith s a i d  
a g r e m e n t ,  a s  i n t e r n a l  d i sc ip l inc  of a camp, vi11 be 
s u b j e c t  t o  suspension by the United S t a t a s  c m p  con- 
mandant. 
by the  United S t a t s s  camp connendnnt will be r e p o r t e d  
to  t h i s  hcadquarta-s f o r  refcrancc to  t he  appropr i a t e  
S o v i e t  nuthorit‘ ies.  Offenses of too p a v e  a n a t u r a ,  
i n  the view of the United S ta t e s  camp commndont, t o  
b s  properly so punished as i n t a rna l  d i s c i p l i n - ,  n i l 1  
be rofer red  t o  appropriato h;&m Soviet a u t h o r i t i o s  
f o r  d i spos i t i on .  

Cases invo lv ing  auch suspension of punishnznt 

Refi?r;ricQ of such cases to hi&er 

6 .  L t r ,  :,12 303.6, OpU, 8 Apr 1945, Subject4 “Libmated C i t i z s n s  of 
t h e  Soviet  Union.“ 

26 



Soviet au tho r i t i e s  n i l 1  be mdc. though t h i s  
h-adquar ter s. 

"a. The mi1it-Y jur i sd ic t ion  of the United 
S t a t J S  OvW l ibera ted  Soviet  c i t izens ,  w i th in  th2  scope 
of t h i s  d i r e c t i v e ,  normilly T r i l l  be axi.scised only &-xa 
the o f fame  is committed against  the United S t a t d s  or 
i t s  n2tionals.l' 

What vas includud i n  t h e  phrase "mi l i t a ry  j u r i s d i c t i o n " ?  C .  

Vas the j u r i s d i c t i o n  of Xlil i tsry C o v e r m n t  courts,  ami i i tmyn?  
9a (1) of the  ETOUSA l e t t e r  ind ica ted  a negative mswm. 
f m s e  c ta rged  t o  a l ibera ted  Sovie t  c i t i z s n  vas "against  t he  law en- 
forced  by m i l i t a r y  government, p u n i s b e n t  for which m y  be admini- 
s t a r e d  by m i l i t a r y  govsrnnient cour t s .  . . the custody of any such o f f e n -  
d e r  nay bz Surr~ndered t y  the United S ta t z s  camp c o m n d a n t  t o  t h a  ap- 
p r o p i a t e  au tho r i t i e s . "  

d. 

S s e t i o n  
If m o f -  

Nevertheless,  i t  va8 the  practice m n g  the United S t a t e s  
Forces not t o  t r y  Sovie t  c i v i l i a n s  i n  Vi l i t a ry  Government c o u r t s  for 
se r ious  offenses, b u t  to r e f e r  such C ~ J S  t o  h i g h 3  headquar tms  far 
d i r e c t i o n s  .7 

e.  This pol icy  involved indef in i te  dalay,  i l l u s t r a t e d  by a 
cas3 a r i s i n g  i n  tha mi l i t a ry  d i s t r i c t  of the  F i f teonth  United S t a t e s  
iirny. S a r l y  in  May 19h55, sone Russian innates of a d i sp laced  pa-sons 
camp near Gc i lmki rchen ,  or anized thomselves i n t o  a gmg t o  s t e a l  c a t -  
t l e  fror.1 Gornan farnwrs. Prosecuting their  onterprisc,  t hey  vent  t o  
a Ccrmn farmhouse, took a COW f r o m  the barnyard, mnd shot h s r  onnm 
dsad. The b a n d i t s  te r ror ized  the  o thm displaced persons, but one sum- 
noned courage to r apur t  t he  inc idant ,  B squad of Ni l i t a ry  P o l i c s  v e n t  
to  the  q u a r t e r s  of the offending 8ussians t o  >ut them undm arrest. 
I n  .=change of gunf i r e ,  one of t he  Mi l i ta ry  Police m s  so g a v o l y  in-  
jured as  t o  incur  spir.al pa ra lys i s  and reduct i sn  of h i s  l i f a  ~ x p o c -  
tancy  t o  s i x  months. F i f t e a t h  Arny roquasted ine t ruc t ions  from 12th  
 my Grzup, which r e f z "  the inquiry to SHiZJ. 
S X B F  d i r e c t e d  t h c t  tho offendars should be t r i ed  in a Mi l i t a ry  Govern- 
nmt cour t .  This was communicated t o  &adquarters F i f t een th  kw. 
M-anvrhile, homvor ,  B r i t i s h  forces  had occupiea the zone of t he  Crime, 
and 1 2 t h  .'kmy Group t a d  been succeedod by USFET. 
obliged t o  re twn the f i l s  t o  USFEi for  fornsrding to the B r i t i s h  COX- 
nand. 
1945, tho Russ i an  nurdorers had not bsen t r ied ,8  

'i 

Six we&s a f txw 'a rd ,  

F i f teenth  .'rrrry n2.s 

Tho f i l e  was misplace< fit USFET, end as l a t e  a s  10 October 

f ,  policy of indulgoncz toward Soviet offenders? d i d  n o t  
prcnote min tonnnce  of ordm i n  Gmmn t e r r i t o r y  occupidd by United 
S t a t z s  f o r c o s .  Russ ian  d isp laced  pwsons wore a p r M r y  problem of 
publ ic  snfoty. Thag preyed upon German c i v i l i a n s  i n  bands such as t h a t  
describod i n  tho p c c e d i n g  paragraph. Bloodshed vas a frJgUCnt conse- 
quence of t he i r  proaatory a c t i v i t y .  
ernmtnt logal officws, by roason of their  impoteccc i n  cases  of crime 
by l i b e r a t e d  s o v i e t  c i t i z e n s ,  is rcf lec tod  in  COrrLWnts quoted i n  ''0- 
pondix 1 t o  t h i s  r epor t .  

The f rus t r a t ion  of Mi l i t a ry  Gov- 

I f ,  as gcnzrally assmdd, puishmsnt  Of 

7. 

8. 

9 .  
dor aemc: n t  s, 
The r e fe rence  i s  only t o  jud ic i a l  adrAnisbation, not t o  c o n t r o l  
OV?T f iuss ian  d isp laced  yorsons exercised unim the d i rec t ive .  It 
is not to be in fa r r ed  tha t  t he  Arzrican m i l i t a r y  a u t h o r i t i e s  " in -  
dulged" & v i e t  c r imina ls  bsyond t h e  fa i lure  t o  t r y  them i n  t h e  c o u r t s .  
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c r i n i n a l s  tends t o  'Iinsur2 publ ic  o r d m  snrl s a f s t y , "  the p o l i c y  of 
t h e  United S t a t e s  p .u thor i t i s s  i n  the spcc i s l  o e s u  of l i b o r a t a d  S o v i e t  
c i t i a m s  vas i n  d o f a u l t  of the in torna t icna l  o h l i m t i o n  luvioZ by 
mi 43. 

37. J u r i s d i c t i o n  of  c f f a w j s .  

a .  T h i s   as pr jscr ibod  by'l'arsg-aph 2 ,  i r t i c le  11, Ordi- 
nance No. 2 .  Includ.xl  :j.trc: " 2 1  offens is  against  t h c  laws and  us-  

or crdcr i s s u e d  b y ,  o r  under  the au thor i ty  o f ,  the  n i l i t a r y  gov- 
2s of 'mr; a l l  o f f e n s i s  undcr any p r o c l m a t i o n ,  l o a ,  c r d i n a n c c ,  n o t -  

err.nLnt or of t h c  a l l i a d  f o r c o s ;  011 offens-s undcr t h c  1a:rs of  t h o ,  oc- 
cupiod territory, or any p?xt thAr3ri)of . l o  

b .  J u r i s d i c t i o n  of war c r i m s  *vas n u t  l i m i t d  s p e c i f i c a l l y  
t o  offcnsos c c r m i t t e 8  :Tithin t h e  occupiod t e r r i t o r y  a f t 2 r  o c c u p a t i o n ;  
b u t  tho usua l  conccpt  of t h s  j u r i s d i c t i o n  of a r?dl i tory g o v w n n c n t  
c o u r t  is that " s u c h  j u r i s d i s t i o n  snbraces t h s  tri?l of o f f o n s c s  com- 
n i t t o L 1  during occupat ion . l l l l  
o f fenders  i n  such c a s x  by M i l i t a r y  Govwnncnt courts  bcfors  V-E Day. 

SHLEX pol icy  d i d  not pcr ! , i i t  th.: trhl of 

3 8 .  &:T.TS of Sentence. ;+ GLn..ral M i l i t a r y  Govdrnmnt Court hod 
j u r i s d i c t i o n  t o  impose m y  l a i f u l  s m t c n c e ,  including r lsath,  
m d i a t o  Court !.light inposc: a t e r m  of iq r i sonm-nt  not cacecding t e n  
y a r s ,  o r  a f i n :  not  oxct:d.ing $l@,OOo; 3r both. 
Court n ight  not  s - n t a c . :  t o  i r ipr isomant  in . S X C ~ S S  of one y c n r ,  or f ine 
in oxct'ss or" $1,000, b u t  n ight  im:>osc both such  imprisonwnt and f i n e .  
.lry c u c t  ? i th i t i  its po:ters n i g h t  impose e l t w n a t i v s  inpr isonnent i f  t h o  
f i n e  should not  be p n i d ,  and mko othor  r a s o n n b l c  xrdars s u i t a b l o  t o  
thi: circur.li,tancca of t h e  p a r t i c u l a r  casc,12 

A n  I n t e r -  

2, S u r ~ m r y  M i l i t a r y  

39. B o n n e l  o f  t h c  courts.  A t  lcat l t  one mnbx of a l l  I n t m -  
w i i i s t e  anC Gcncral M i l i t a r y  Courts  vas r c q u i r d  t o  bo a lnvga r  s r i r v i n g  
: 7 i t h  thc  R1i;itary Govdrnwnt .  It !7qs d i r e c t j d  thilt ? r h a  p r a c t i c a b l e ,  
a S u m a y  M i l i t a r y  r h u r t  should hovs a 1a:qmr o f f i c e r  ;I3 but l-gal 
s p e c i a l i s t s  n z e  nssigiizrl or a t techod only t o  tks 1 w g G r  Military 
Govirnnont detachments. Hc;ne, i n  z o s t  o f  the  Summy X i l i t s r y  Courts, 
t h o  o f f i c e r  vias not  a lawyer. The  insxpdricnce of tho Sunrnary Court 
o f f i c o r s  m y  liava k :en n f q c t o r  i n  t h e  x r n t i c  a$r.iinistratior. of jus- 
t i c 2  d i sc los s t l  by Chaptiir 3 .  

SETION 6 

J7IlIXS CF i'dOCEDURE 

40. % i d  and I'rz-lYial 2roca3ura.  

a. . s t i c l o  V ,  l 'nregrnph 8 ,  UrBinanca No. 2 ,  is a bill of  
r i g h t s  of accusccl i n  N i l i t a r y  Govm-ruient cocr t s .  E r r y  accusod was 
e n t i t l e d  t o  hnvc i n  advanci! D f  t r i a l  a copy of t h d  cha rges ;  t o  be pro- 
s m t  , givo ovidsnce ai113 Gxxlminc o r  c ross  sxminz  ni t i iosses  ; t o  consu l t  
o lnny[lr  baforu t r i o l  2nd t o  bc r o p r c a d n t d  a t  thc? tri?l by a lawyer 

10, K i l i h r y  Govzrrnidnt Gazutte, Gzrnmy, i 2 t h  .cmy Group i'kca of 
Cont ro l ,  N3. 1, p 7. 

11, Brig  Gin E: G .  E . s t t s ,  I h m t o r  Judge Advocate, ETOlTSlr, Talk on 
N i l i t a r y  Govarni.i..+tit t o  S y e c i o l i s t  Lns  Cours;. ( P a r i s ) ,  21 Mar 1945. 

12, M,: 14 (4). 
13. Rule 2 (2). 



of h i s  omn cho ice ,  O r  conduct h i s  own defense i f  deaired;  t o  be ro#e- 
sented  by a n  o f f i c f l  of t h e  Allied Forces, if  no t  otherwise represer,- 
t e d ,  i n  any case  i n  which a sentence of dGath r d & t  be imposad; t o  
b r i n g  wi th  him t o  t h e  t r i a l  such nn te r i s l  defense witnasses as he might 
wish, or t o  have them s m o n e d  by the  court if prac t icable ;  t o  apply 
t o  t h e  c o u r t  for m y  a d j o u r m n t  necessary in  prepsre.tion of h i s  32-  
f e n s e ;  t o  have the  proceedings translated i f  i n  a strange language; t o  
f i l e  e p e t i t i o n  fo r  review i f  convicted. 

b. Proceedings were b c g u  by &w"ns ,  warrmt or arrest, 
The warrant might ba iS8ueA by any of f i cm of the  i,llied Forces end 
executed, or 4 sumnons signed and served, by any Ember of the  A l l i e d  
Forces ,  o r  any person ac t ing  undm .illied authority,  Upon arrest ,  ac- 
o w e d  was required, generally,  t o  be taken a s  soon as  p rac t i cab le  be- 
f o r e  a summary m i l i t a r y  cour t  f o r  arraignment.14 

Upon arraignment tho court  night in tecrogate  the  ac- 
cused in accordance with continental  p rac t i ce ,  but 
no ComPlsiOn was allowed t o  r equ i r e  ansv1er. 
f lccused 'dght  enter a plea of gu i l ty  or not e i l t y ,  
or might Plead gui l ty  t o  an offense o t h m  than  
charged snd not gu i l ty  t o  the offense charged. If 
tho  answer 3f the accused upon in te r roga t ion  made 
i t  appsar t h a t  he might not be gui l ty ,  then, what- 
ever the p lea ,  t he  court was required to en te r  a 
plea of  not gu i l t y .  I f  the Summary Court conclu- 
ded , f ron  statements of the prosecution and defenss  
heard,  tha t  it lacked powm t o  impose aaaquste pun- 
i sbncnt ,  thc Frocedurc was t o  report  the cssc to  
t h e  legal of f i ce r  of the next higher hli l i tary Gov- 
ernment echelon for reference t o  the appropr ia te  
I n t e r d i d a t e  or General M i l i t a r y  Court.'5 

The r u l e s  of ovidsnce prevail ing i n  American cour t8  
and i n  cour t s -mr t i a l  did not bind Mi l i ta ry  Govarn- 
nen t  courts.  Indeed, t h u s  were no absolute rules 
except: (a) the accused might riot bo sworn and 
could no t  ba rcquirod to  t e s t i f y ;  (b) evidonce of 
h i s  bad character was not admissible u n t i l  he had 
p u t  h i s  character i n  i s m e ,  or the bad charac te r  of 
any witness for thG prosecution; (c )  no wi tness  
could b;: roquired to  incriminate himself;  (d )  piv!- 
lege  was sccordzd husbands, vivas,  paren ts ,  and c h l l -  
dren, lagal advisor end w i e s t s .  
r u l e  was di roc tory ,  but the general t e s t  was P O -  
ba t ive  mater ia l i ty .  
t a r y  cour t s  might racoivc the dvidance recorded i n  
a Sumnary cour t  upon preliminary hearing before  r e f -  
or". Vlitneasos, except the accuscd and c h i l d r a n  
under four teen  ysars  of age not a p p o s i n g  t o  undzr- 
stand the nature of an. oath,  were required to bs 
sworn o r  mke an affirnation.16 

p i a l e  vme t o  be public, but m i g h t  be i n  C m e m  if 
necesmry  t o  pravent eny prajudice t o  the secu r i ty  
of the b l l i e d  Forces, or f o r  other exceptional 
raason, % i d s  night  be i n  absentia Upon r eques t  

The 

Ths bes t  evidence 

General and I n t e r m d i a t e  Mili- 

14. Rules  5 ,  6 ,  7 .  
15. Rules  7, 8, 9. 
16. R u l e s  10-12, 17'. 
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of the accused, or if he VIES b e l i e v e d  a f u g i t i v e  
from j u s t i ce .  
an absen t i a  t r i a l  might p r o c e d  to c o n v i c t i o n  and 
sentence.  Otherwise,  t h e  c o u r t  could go no fur- 
t h e r  than meke a racord of t h e  eviddnco ar.d b- 
pound property of tho accused. In any t r i a l  ab- 
sen t  t he  accused, the c o u r t  mas r e q u i r e d  t o  ap- 
po in t  an ~ f f i c e r  of the i d l i e d  f o r c e s  o r  o t h m  
s u i t a b l e  p z s o n  t o  r e p e s e n t  t h e  dcfense.17 

If s e r v i c e  of a sumons was proved,  

c .  Upon f ind ing  of i n s a n i t y ,  accused might be corm;littcd t o  
tenPorary custody,  pending order 3f t h e  r ev i swing  a u t h o r i t y  f o r  perma- 
nent  custody or o t h s  disposi t ion.18 

d ,  I n  juvzn i l e  cases ,  involving o f fende r s  undor e i g h t e e n  
ycars of ago, t he  procedure i n  M i l i t a r y  Gcvernment c o u r t s  w a s  based  
upon the accepted p r a c t i c e  of l o c a l  j uvon i l c  Courts and t h o s e  of Great  
B r i t a i n  and United Statos; includlng,  so far as p r a c t i c a b l e ,  r e p o r t s  
by wclfarc o f f i c e r s  i n  advance of t r ia l ;  clztent ion,  if n e e a s s m y ,  opr\rt  
f rom adu l t  offer.dms; i n f o r m 1  haa r ings  i n  c l o s e 3  s e s s i o n s  ; i n t e r r o -  
g a t i o n  of pa ren t s  and release to t h e i r  custody if a p p r o p r i a t e ,  Zoom- 
emr,  offenders  mora t han  s ix toen  y2a r s  of age might be t r i e d  88  a d u l t s  
if they appeared t o  bo physical ly  and mantally mnture.l9 

e ,  Ona sentence :Tas r e q u i r e d  in respect of all t he  charges 
upon which t h e  accused should be found guilty. The sontanco was re-  
quired t o  s t a t e  t h e  date  of c a d t m n t ,  which o r d i n a r i l y  m d a  a l lowance  
f o r  m y  period accused had been i n  custody. 
f i n e s ,  inprisonment o r  death,  inclu8ed r c s t i t u t i o n  o r  f o r f e i t u r e  of 
property or its p rocc ,ds  i n  caa*s invvslvlng i l l a g a l  p o s s e s s i o n ,  use, 
purchase or = l e  of propurty and orders n f f o c t i n g  businass o p o r a t i o n s  
where t h s  accuscd was found g u i l t y  of il18:gelly o p e r a t i n g  a b u s i n e s s ,  
1 convict  n i g h t  a l s o  bo o r i e rcd  t o  s s t a b l i s h  h i s  r eg idsnce  w i t h i n  o r  
mithcut a deslghated arm, cr not t o  1:avo or e n t a r  a d e s i g n a t e d  a rm 
without perclission. Sentences xi&t be  suspendzd for  d e f i n i t o  r o m a n s .  
A l l  sentences,  dxccpt dea th ,  w m o  t o  be pu t  i n t o  e x o c u t i m  w i t h o u t  a- 
wai t ing a c t i o n  of the r z v i m i n g  a u t h o r i t i e s  ,20 

Lawful s e n t e n c e s ,  b c s i d e s  

f .  Tho m i l i t m y  ccu r t  t ry ing  offcinsos a g a i n s t  Gwmn la17 v a s  
n o t  l imited by t h e  mxinum santcnces p 3 r n i t t e d  u n d x  such l a w ,  b u t  
might impcse any stmtanco within i t s  p o m r  8 Axcapt t h a t  i n  cnsas of 
homicida, attempted honicida,  o r  a s s a u l t  w i th  i n t a n t  t o  dc g r i e v o u s  
bodiljr i n ju ry ,  no death sentence c o r l d  be inposed not a l l o ~ ~ a b l e , , u n d c r  
GormAn lam; nnd for minor of fenses  (known t o  the German l a w  es Ubor- 
t r c t u c g ) ,  not  noPo t han  tw years ’  imprisonmnt could bo ad judg- - 

41. b o v i s i o n  f o r  Review. 

a.  P e t i t i o n s  f o r  r c v i c n  had to  bo f i l e d  w i t h i n  ton days of 
sontances.22 
which sentence exceeded on2 year of inpriaonmont or a f ine  of one 
thousand d o l l s r s .  
commanders i n  t h e  1 2 t h  :sqy Group and by t he  6 th  Army Group C o m n -  

Without g e t i t i c n ,  revie,# vas m n d a t o r y  in all c a s u s  i n  

F i n a l  r e v i m  of  such  cas38 was r e q u i r e d  of Army 

17. Rule 10 (7). Pc tua l ly  t h s e  ‘;me no a b s e n t i a  trials, 
18. Rule 21. 
19. R u l e  22. 
20. Rule 14. 
21, Rule 14 ( 7 ) .  
22. & l o  24 62). 



dfl .23 
g o u p  cormmnders were confirming au thor i t ies .  

-LrW C c " d a a  reviewed all death sentences and the  arriy 

b. The. rev iev ing  authorit;. might s-t aside any f i n d i n g  of 
g u i l t y  w i t h  o r  w i t h o u t  ordering a n% t r i a l ;  amend t h s  charge t o  sup- 
p o r t  a f i n d i n g  Of m i l t y  if the court  might have amended t h e  charge 
wi thout  p r e j u d i c e  to the  accused; suspend,reduce, c o m t e .  o r  Lwdify 
any s m t e n c e ,  o r  order, aqd make apgropriate order f o r  d i scharge  of 
t h e  accused, t h e  return of a fin.. or the r e s t i t u t i o n  of p r o p r t y ;  
increase  p e n a l t i s s  whwe a p e t i t i o n  for revieTi h2d been f i l e d  f r i v o -  
lously and the  evidance warranted tha increase; and was vested a i t h  
cont inuing  power t o  remit or suspend santsnces.24 

C .  h o c e e d i n g s  were not t o  be invalidate6 nor sentences d i s -  
approved for any e r r o r  o r  omission unless in jus t ice  t o  the  accused 
a p ~ e a r e d . ~ 5  

- 
2 3 .  S H U T  Di rec t iva  for  h i l i t m y  Government a f  Germany, 9 NOV l944', 

pe r -mt t ed  3e leze t ion  of revlew i n  such cas20 by arw group t o  army 
cuix~findero 
of Grrrmny,  23 Nov 1944, delegated the renewing  au thor i ty .  

l 2 A  , h n y  Group by Directive for h 5 l l t W y  Government 

24. Rule 2 5 .  
25. A u l d  26. 



42. The Pr inc ipa l  Offenses. 

a. hkre than 16,000 cases,  invoiving about x),ooo persons,  
were tried i n  M i l i t a r y  Govercmnt courts of United s t a t ea  Forces betvreen 
18 September 1944 and V-E D a y . l  More than 99% of th'ese t r i a l s  were 
i n  SU-Y C O W t s .  About 70% were upon cu r fm and c i rcu la t ion  chargss.  
About one-eighth of all cases arose under Sections 1 to  20 of Ordi- 
nance hb. 1, where the  death penalty mighT have been imposed. ;&ctually 
the re  were e igh t  death sentences by Mili tary Coverment cour t s ,  and on- 
l y  four  executed, 

b. ibpproximtely one-half the oases unda  Sections 1 to 20 
were f i l e d  under Section 16 forbidding plunder, pil lage o r  loo t ing ,  
About 20% m r e  were ?under Section 19, re la t ing  t o  the f t  of property of 
Al l ied  f o r c e s .  lvlost such cases w m e  t r i v i a l .  

C .  Thi r tean  casas  involved aspionage and c o m n i c a t i o n  with 
or d i r e c t  a i d  t o  the eneiq', and six unauthorized posseaaion c r  comuni-  
ca t ion  of information dangerous t o  secur i ty  of  Allied forces.  There 
were t h i r t e o n  cases  of sabotage and thirty-nine of harboring enem sol- 
d i e r s .  Some of these  "Jar Treason" cases hsd mitigating c i rcumtances .  

d .  The mst c o m n  offense shich could be considered grave 
was unlawful possess i sn  or use of f i r e  arms. Therz were nearly 5OO 
such cases.  I n  f s w  cases  did it appear probable that the f i r e  arms 
%%re intended t o  be used against  i d l i e d  forces. Some wera re ta ined  
for p ro tec t ion  aga ins t  marauding displaced pfx-aona, s o m e  for hunting. 

e. Next i n  frequency of c o d s s i o n  among tha ser ious  offen- 
s e s  was t h e  making of false statements to the Mili tary Govmment. 
hundred and f i f t y - s i x  such caaes were reported t o  12th d u m y  Group. 
Gernan c i v i l  s e rvan t s ,  espec ia l ly ,  W"O pone  to  deny " b s h i p  or 
assoc ia t ion  wi th  the Nazi party or a f f i l i a t ed  organizations. 

One 

f, ILbout 90% of about  300 prosecutions under German law were 
far o r d i n a r y c r i m c s ,  such a s  the f t  and assaul t ,  the remainder for vio- 
l o t i o n  3 f  economic con t ro l s .  

g. ~e~~ than 10% of the  prosecutions resulted in acqu i t t a l  
or d i smis sa l ,  

1. This e s t i m a t e  has been derived from an analysis of army r epor t s  t o  
army 5 0 ~ ~ s .  
i r m y  Group f o r  periods ending 41 hloy 1945, a to t a l  of 14,943 CaSo3 
(,%e kbppendix 2 ) .  Sevonth iumy reported $0 6 t h  L ~ W '  Group, before 
inca rpora t ion  i n t o  the 12th Army Croup, 1, lG cases. It i s  web- 
ab le  t h a t  none of these c a s w  ware t r ied  a f t e r  V-E Day, since re- 
por t s  would hardly have reached ,armies SO soon. 
c o m i t t e d  before V-E Day mere not t r ied  un t i l  aftervrads, a s  appears 
from t h e  r eco rds  on rapiew. 
reached t h e  armies a f t e r  31 f i y  1945. 

Erst ,  Ninth and Fi f teenth  h m i e s  reported t o  12th 

Nu?" o f f ~ m 3 S  

Some racords of t r i a l s  beforQ V-E 
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13. Punishment. 

a. I n  h i s  r epor t  of 4 k c h  1920,  Colonel I. L. Hunt ,  of- 
f i c a r  i n  Charge of C i v i l  i r f f a i r s ,  t ne r i can  Forces i n  Germany, virote 
of tha  Rhinoland Occupation a f t m  'gorld w a  1% 

"k means scad t o  a i s t  t o  b r ing  about  uniform- 
i t y  of ac t ion  by t h 3  various cour t s .  The judanants  of 
t h e  cour t s  shoved a wide divergence of viawpoint.  
one j u r i s d i c t i o n  for  a pa r t i cu la r  o f f ense ,  B one hund- 
r o d  mark f i n e  would be imposed) while i n  ano the r  juris- 
d i c t i o n  for the same o f fenss ,  ikprisonment of thrse 
months would be imposed.fl2 

b. The experience of t h e  m e r i c a n  Forces  i n  Germany a f t e r  
World War I is paral le led by t h e  record of M i l i t a r y  Government c o u r t s  
i n  t h e  b d l i g e r o n t  occupation prior t o  V-E Day. In some cases small 
f i n e s  (es lovJ as 150 marks) VJere imposed for  unauthorized posses s ion  
of weapons or ammunition; i n  o the r s  long prison t e r m  were adjudged,  
up t o  t n c c t y  yoars.  
of tventy marks t o  i m p r i s o m n t  f o r  n i n s t y  days;  for unauthorized c i r -  
cu la t ion .  from a f i n e  of t e n  marks to imprisomont for n ine  m n t h s ;  
for unlawful possession of All ied property,  from a f i n e  of twenty-f ive 
marks t o  one y e a r ' s  imprisonment; f o r  f a l s e  stat:ements. from a f i n e  of 
150 marks t o  imprisonment f o r  t h r z e  years .  

In 

Penalty for cur fen  v io l a t ions  ranged from a f i n s  

c .  The p r a c t i c e  of most Sumnwiy c o u r t s ,  i n  miror cases, vas 
I n  t h e  m a j o r i t y  to  incase f i n s s  r a t h m  than sentence t o  pr ison t e r m .  

of curfew and c i r c u l a t i o n  cases ,  the penalty aas  only a f i n d .  

d. Sentcnccs mr'3 of t an  suspendd a i t h o u t  r e f e r e n c e  to  t h e  
d i r e c t i o n  of the Guide t o  k o c e d u r e i  "a sentence shou ld  be suspended 
only f o r  n d e f i n i t e  r eason ,  not a s  a means of c u t t i n g  donn a sen tence  
considered appropr i a t e  .6 

a. It m y  be sa id  t h a t  i n  some p o l i t i c a l  sub -d iv i s ions  of 
the  h e r i c a n  k n e  of Occupation, t he  odminis t rnt ion of j u s t i c e  vas 
lax i n  t h a t  p e n a l t i e s  were too miidj  i n  o the r s ,  p e m l t i o s  ve re  beyond 
l e g i t i m a t e  r a q u i r a e n t e  of the M i l i t a r y  GoVermBnt .4 

SECTIOiJ 8 

4l+. F r a c t i c e  upon Revioa. 

a .  .d-tide V I ,  Paragraph 9 ,  Ordinance No. 2,  r e q u i r e d  re-  

The r ev iewing  au- 
V i w  of cve ry  case i n  vjhich a p e t i t i o n  fo r  review should be flied and 
such o t h e r s  as should be determined by th2 r u l e s .  
t h o r i t y  was an o f f i c e r  or o f f i c e r s  dasignatod by or under a u t h o r i t y  
of t h e  M i l i t a r y  Government. 

b. I n  the 12th &my Group, the reviewing a u t h o r i t y  was t h e  

2 9  Hunt Repor t ,  p 94. 
3 .  Tcchn ica l  Manual for Legal and P r i son  Of f i ce r s ,  Docunent 12-C, 
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appoin t ing  e u t h o r i t y i  e*c.epk t h a t  the army c o m n d e f ;  or an o f f ide r  
or board of o f f i c e r s  designated by h i m  vas respons ib le  f o r  f i n a l  r e -  
view of a l l  caaas  i n  mhich the sen tence  should exceed imprisonment 
fcr ona year or a dne thousand d o l l -  f i ne .5  I n  the ev::nt of ta-ri- 
t o r i a l  changes i n  c o m n d  end renova1  of the appointing au tho r i ty  from 
t h e  area OB the o f f ense ,  the succeeding comander  became the rdv ien ing  
au tho r i ty .  Death sen tences  could no t  be executed u n t i l  confirxed by 
t h e  arw g o u p  commander. B a t h  sentences of German cour t s  might be 
executed a f t e r  conf i rmat ion  by t h e  arw connnander. 

c .  Tho 6 t h  fumy Group Commanaar was t h e  reviovring au tho r i -  
t y  i n  h i s  t e r r i t o r i s l  j u r i s d i c t i o n ,  except t h a t  death sentarices were 
reviewable by a m y  corrnandars and reported t o  
t ion.  

Croup f o r  c o n f i r m -  

d .  The C o m n d i n g  General of the First United S t a t e s  &rjr 
designated a board of review f a r  M i l i t a r y  Governmsnt cases ,  composed 
o f  h i s  G-5 and t h e  execut ive  an6 s e n i o r  legal o f f i c c r s  of the G-5 
Section. This board would review all cases  where t h s  sentonce was l e s s  
than imprisonment f o r  t e n  years ar 8 t en  t h o u s a d  dollar f i n e .  Other 
cases  were reservad  f o r  revie\?  by the Arny C o m n d e r ,  mho a l s o  revievred 
board r e c o m n d a t i o n s  t o  r e v i s e  sep tences .  The Third and Ninth armies 
had simClar boards  of rev iew,  No board of review mas cons t i t u t ed  i n  
t h e  F i f t een th  Arw. The Judge Advocate reviewed records and submitted 
h i s  recormendations t o  the  Deputy Chief of S t a f f  , as i n  ganeral  cour t -  
m r t i a l  casoa.  This  mas also t he  p a c t i c e  i n  subordinate comands 
of the F i f t e e n t h  .kmy, 
reviewed by a lawyer se rv ing  with the  Mi l i t a ry  Government. 

I n  a l l  Americas con-nds, case r cco rds  1rra-e 

45. Doct r ines  3a tab l i shcd  by Review. Review involved, u s u a l l y ,  
t h e  suf f ic iency  o f  t he  widence t o  e s t a b l i s h  an offense and p r o p r i e t y  
of the punishment imposed. These m e  qu2stions of f a c t  whosu j u s t  de- 
te rmina t ion  require:, only f a i r n e s s  of d i spos i t i on  and f a m i l i a r i t y  
wi th  the scale of p e n a l t i a s  i n  c i v i l i z e d  jurisprudence. Few cases  r e -  
quired dec la ra t ion  of p r inc ip l e  or e s t ab l i shed  a procedant for guidance 
o f  l o g a l  o f f i c e r s .  So far as shown by 0pinior.s Lipon revicw, these  
f e w  m e  d igcs tcd  below: 

a .  Mil i t a ry  Governnmt Court  Rule 8 providird f o r  r e fe rence  
of cases  t o  higher cour t s  a f t e r  p r z l i m i n w y  hear ing  in  a Summy Court.  
Before r e fe rence ,  ir. the absence of a s tanding  order a f f a c t i n g  the oase.  
t h e  Summary C o u r t  o f f i c c r  mst have heard s u f f i c i e n t  statemonts and 
cvidance t o  form an opinion ho could not impose adaqmte punishment. 
In som i n s t ances .  the Summary Oourt o f r i c e r ,  b e h g  a l so  au thor ized  
t o  sit as an In te rmedia te  G o u t ,  vrould simply convert himself i n t o  the 
h igher  cour t  and proceed t o  t r i a l  arid 8ontcnr.e. Revicning au tho r i -  
t i e s  hold t h i s  deprived the  a x u s e d  of h l s  r i g h t  t o  a f a i r  a,?d h- 
p a r t i a l  t r i a l ;  s ince  t h e  cour t  hod prejudged the sentence,  if not tine 
guilt .6 

b .  ParRgraph 21, GuiE.3 t o  P rododure !  d i r c c t s  equivolenee 

3mmry c c d z t s ;  having power t o  assess f i n e s  
of $1.00 t o  one day's imprisonment i n  f i x i n g  a l t e r n a t i v e  prison Senten- 
c e s  for defau l t  of f i n e ,  
of $1,000, would, q u i t e  cornmanly. ES;.JSS a l t e r w t ? . v e  pr ison  eentences 
exaeading one year .  This  m.3 he!:-I !:> be beyoxl thc!r po.,;?ie a?d 

5 .  

6 .  

12 th  ;rrrriy Group Di rec t ive  fa r  M i l i t a r y  Government of Gerimny, 23 
Nov 1944, par 6b.  
There ve rc  seve ra l  such caaos, and tho ac t ion  of reviewing e u t h a r i -  
t i e s  uniform. On0 i s  c i t e d  i n  F i f t e o n t h  US imny Fina l  i , f te r - .k t ion  
Report ,  Judge iidvocate Sec t ion ,  p 17. 
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sentanczs i n  a l l  such cas38 rmdif i sd .  

c .  Aeviwing  m t h o r i t i d s  xerc required t o  vncata nwwrous 
sentonccs of Gsrman c i v i l i n n s  t o  imprisonmont for a c t s  of f r a tn rn izo -  
t i o n  ?Ji th  .unerican t n i l i t a r y  pe r son” .  Tho82 nore g e n m a l l y  prosccu-  
tod  u n i x  Sec t ion  43, Grdinence NO. 1, a s  ”pre judic ia l  t o  good or- 
d e r . ~  7 

d.  M i l i t a r y  Government Court  Rule 22 xa5 hzld m c d o t o r y ;  
t h a t  juvzni lds  rust bo aantmcsd  t o  c o n f i n a n ” ,  if  a t  a l l ,  a p a r t  from 
a d u l t  offdnders ,@ 

2. The Gomanding Gensrni ,  S-venth :amy, vacated a s e n t x c e  
imposed upon 3 citizen of a g s b u r g  for f a i l u r e  t o ,  surrsnd-r firearms, 
The Mil i ta ry  Covernnont e n t a d  Agsburg 28 Lpril. Notices of p l a c e  
and t i n l c  to mn-endsr f i rearms ” J s  pos tsd  3 0  :,pi1 - 1 luhy. E-foro  
a c t u a l  no t ice  t o  t h e  accussd,  h i s  hous3 htld Siizn taken o w r  by American 
n i l i t m y  a u t h o r i t y ,  and accused deniod accsss  n f t e r m r d .  ;L m o h i n o  
p i s t o l  ‘was found i n  h i s ’ c a l l a r .  Tho r e v i m i n g  o f f i c a r  m o t s  t h a t  
in any n i l i t a r y  occupat ion,  c i v i l i a n s  mist  have r-ssonahle  n o t i c e  of 
t h e  circumotqnczs f o r  da l ivery  of nssponsI hanc.3, t h i t  accused had 
committed no o f f s n s s  by f a i l u r e  t o  sur rendz-  h i s  machlns p i s t o l  before 
r s c p i s i t i o n  of h i s  houso.9 

f .  .a a g c l t  of s h i r t  m n u f n c t u r e r s  i n  Bie ls fo ld  o f f o r i d  a 
s t o c k  f o r  s a l e  from 8 t ruck  ‘in f r o n t  of thd factory. i large crond 
gz thr ’ rd  and highmys l a d i n g  t o  t h e  f a c t o r y  i m 6  jammed. Tha agcr- t  
vendor !was LTosecutcd m d a r  Sec t ion  37, Grdimr.ce No. 1, f o r b i d d i n g  
p u b l i c  mitings. Coriviction and a severe scatenas mdre sct a s i d e  by 
t h o  Commnding Genwai, Soventh i r i r r ~ y ,  oven though no p e t i t i o n  for r e -  
view fil2d. The sale of sh i r t s  “78.9 lawful, soia ”ha r sv izwing  o f f i -  
c a r ,  and t k j  g a t h x i n g  of cus tom,rs  only i n c i d m t s l .  T h w d  37ns no 
‘publ ic  m<?.!ting, fcrbidden by tho Ordinancc.10 

g. A Soar German, sftcr t h o  Saar Ellobiscite, had f l e d  to 
France  and bccomc a Frrinch c i t i z e n .  He raturned t o  h i s  former hone, 
upon &er ican occupat i sn  of Sear land ,  snd began p o l i t i c a l  a g i t a t i o n  
for s q m r a t i o n  of the Sua -  from Gornflny. €ic 17a3 ascorted across  t h e  
border  i n t o  Ssar land  by French of f  i c c r s ,  and inncdiately r e g i s t a r e d  
nith t h e  Mi l i ta ry  Govmment .  Bucausn of disploasurd a t  h i s  subsc- 
quont p o l i t i c a l  a c t i v i t y ,  he :79s prosccutxl f o r  v io la t ion  of t h e  
F r o n t i e r  Control Lan, as  m 1 1  as upon o ther  chnrgca. 
Ganorol ,  F i f t e e n t h  k ~ ,  
C o n t r o l  charge, h d d i n g  t h i t  thr: e n t r y  of eccusad into the Sacr u n d a  
Fi-mch nilitary auspices  was not ill-ga1.11 

The Commanding 
voided thc f i n d i n g  cf gu i l ty  upon t h s  F r o n t i e r  

46. Sunnwy. Such vagar i i s ,  of t h o  FiIilifnry Govsrnment c o u r t s  as 
i n p o s i t i o n  of f i n a s  :.;h.rc pr ison  t d m s  sezmd a p p r o p i a t e ,  inade-  
qua tc  pr i son  sentences and i n d i s c r i a i n a t e  suapds ion  of  sontoncos could  
no t  be corrcct2d by rev iua ing  a u t h o r i t i e s .  Morsov-r, scntX7CeS Twre 
s u s t d n z d  t h a t  sear. fron t h c  rocord unduly scvzrd, and t o  hEvc m s r i t a d  
r e v i s i o n ,  Frejudico of conmndors and t h e i r  chi:fs of’ s tpf f  SOm&imeS 
d iscouragxl  racom.ir&ntions t o  nurcy.  B u t ,  alto@th...r, th,: reviewing 
1ogr:l c f f i o o r s  SSCP t o  hRv.3 sought a t t a i m n t  of ju,sticc i n  t h e  hlilitmy 
G p n x ” n t 1  nr.d t o  hava s u c c a e d d  i n  such d o g m ?  as to  br ighton  t h e  h i s -  
t o r y  of thG balligorant occupation. 

7. ,322 disc‘Jssion an? n o t o ,  pag:s 23-24. 
8. 
9.  Cas2 of Johenq Mor&anlardm. 

Case of Hins Tom-r  et ~ l ,  F i f t o s x l t h  ict!y. 

10. Casc of Johann Hfittker, 
11. Cas3 of Joseph Nagolsky. 



47. Cour t s  and Lawars. 

a. U n t i l  1933, brman c i v i l  r i&ts  were i n  a fe:dlie.r pat-  
t e r n .  
d o 3  of r e l i g i o n ,  t he  r i g h t  of p e t i t i o n  and assembly, hab,&s corguus, 
i n t s r d i c t i o n  of dcuble  jaoperdy and dx post fac to  l ans j  a l l  t h . 6 ~  

vere i n  the German tr33itior.  and the i r  funde;nontal ion, yinoritids 
mr? secure i n  th?  use ,and cu l ture  of the i r  languags. 
t u t i o n a l  l i e b i l i t y  f o r  uublic wrong. By b r a n  c r i k n a l  law, if 
one occusod could prsve  h i s  innocence, hc IJES e n t i l l e d  to  indepnity 
fo r  t ha  mongful  proyecution. 

Equa l i ty  before t h e  law, frwdom of speech and t h a  pr;.ss, fie+ 

Thar.! +,as Const i -  

b i  . W t w  1933 there i i ~ s  no r u l d  of lavr i n  Gwmny, only 
Thu cour t s  bocamc, na an English judgc oncc sa id  of mrtiel  rule. 

cour t s -mar t ia l :  
m a t .  * 

“only committees t o  axtcuto the  poria of t he  ~ o v a n -  

c .  Znevitably,  the boncb end bcr of Garmny mrr3 corrupted 

tha t  a judge i s  not s slevc t o  lew books; 
i n  the  procoss  of t h e i r  Aazifioation. Tho c r in ina l  coilrts bocpme lab- 
o r a t o r i e s  f o r  Nazi thooryi 
t h a t  the  ir.dividua1 i s  no’. inportant;  tha t  C R S 3 S  should be d2oidad 
only i n  t h e  i n t c r $ s t  of t h e  stat,:, nithout r.jgerd t o  objective j u s t i ce .  
TG e f f e c t u a t e  t h i s  theory,  t h o  Nazis hod t o  f ra2  the jud ic ia ry  of in -  
h ib i t i ons  a r i s i n g  from any scnse of respons ib i l i ty  to  law. 

‘d .  By k f r  No.. 2, the Suprer!e GDfasnder suspendad the opzra- 
t i o n  of ordinary f.hrman ci-vi1 and c r in ina l  courts.  
ernnent vias chargN.!d a i t h  t h e  r z s p o n s i b i l i t j  for eliminating Nazi or 
othervriso undoai rab le  e l e m n t s  from t h z  judiciary and administration 
2f j u s t i c e .  Germn  cour t s  w i - 3  t o  be reppened only vhsn a su f f i c i -  
en t  nuc lcus  of parsonnel should ba found ;7ho could be r e l i e d  upon to  
adminis te r  j u s t i c e ,  f r so  from Nazi pr inc ip les  on5 dootrincs 

The Mili tary Csv- 

e .  Such a “nucleus of personnel” y s  not rdadily ava i l cb le ,  
It was e s t i m t d d  by D r ,  Konrecl Adcnauer,, f o r m r  Lord I?hyor of Cologne 
a n t  Yrussian Stadtrat  fies;dant,  t h a t  9% of tho Garran ju2ges -;rere 
Nazi..2 
less (Dr.. Aleneuor e s t h t o d  30%), y s t  organization of the Nazi bar 
a s soc ia t ion  (Deutachas,Rachts:ra 
associAtions of judges an6 lcl,,~y 
whether judges and lawyoss not Nazis bur; wmbers  of DRB could be 
l i ca -~acd  t o  p rnc t i co  l n w  or appointed to the judici-y. 

‘ ib i lo  the  pzccn tnge  Of l anyers  enrollbd in  tne Party m a  

- 7 i r ~ c t i v e s  left i t  unccrtoin 

f .  The f i rs t  cour t s  t o  b e  reopenad, und,:r d i roc t ivcs ,  Voi-0 

the i imtsger ich ts ,  tho lowcst i n  t h , ~  German judicial  syatcn~. 
these c o u r t s  ware 3ven nore l i a b l e  t o  be Party nenbcrs than the jud- 
go5 of h ighor  cour t s .  
B u m  p o s i t i o n s  88 ;imb@richtor , f mi-ing pra judice to the i r  W c U d s t e d  
r i g h t s  of s e n i o r i t y  and psQaions. LaTryere ncrd not aager for  j ud ic i a1  

JuitgZS Of 

The high:?r coWt jUd@S Were rduc tQn t  to as- 



g. Phys ica l  d i f f i c u l t i e s  wwe encounter&. In  lnsny towns 
and c i t i a s  the  Court h 0 U s . j ~  had bwn dastroyed or badly dsmgaa in 
the course of m i l i t a r y  operations.  .&cords had besn rorLoved n i t h  the  
r e t r - e t i n g  Germans. 

48, W O ~ T ~ S S  toward iborganization. 

a. only  on3 Gemsn cour t  beg= t o  function under $,fi l i tary 
This vas the Gerioht of 'bchen.4 It Tas 

BOWeVer, no case3 mere t r i ed  in the Court a t  h c h e n  uti1 

Govsrnment be fo re  V-E Day. 
reopened 1 MEly 1945, with on3 judsi? and three lawJers approved f o r  
p rac t i ce .  
ten days a f t e r  i t s  reopening; conscguantiy, n f t e r  V-E Day. 

l e g a l  o f f i c e r s  toward r z o p n i n g  of the  Garnan courts. They had been 
ins t ruc t ed  t G  undertake reorgflnization of the jud ic ie l  sys t s  
ns poss ib l a  a f t e r  t he  os t ab l i shmnt  of Mili tary &vmmont .y  They 
obcyed t h e  i n s t r u c t i o n  wi th  energy. 

b. Gonsidmeble P rogoss  vas .mde by Military Governmnt 

as soon 

49. B i s o n s  and Concentretion C a p s .  

a t  Thc Gernan prison system proper vraa edminiatered under 
tho Min i s t ry  of J u s t i c e .  
charg-d v i t h  r e s p n s i b i l i t y  for ass i s tance  i n  thd supervision of p r i son  
zdmin i s t r a t ion ,  
camps f a r  p o l i t i c a l  prisoners, operated by the SS.6 

Mil i ta ry  Govornmdnt legal o f f i c e r s  werz 

Notoriously,  t h a  Nazis established rrany concantration 

b .  As United S ta t e s  fo rces  advanced toward the R h i n e ,  pi- 
sons end c o n c i n t r a t i o n  camps ver? generally found to br! 6npt.y. The 
Gxman rebef i t  to  the  Rhine wa3 order ly  enough t o  permit mvenont of 
p r i soners  d t h  r e t r o n t i n g  armies. Frisons ???.re somtimes destroyed 
i n  bonbardmmt. I n i t h l l y ,  i t  wfls nl'cossary to  transport  Mi l i ta ry  
Govornmdnt p r i sona r s  t o  /&!ace and Lorraine for  confinemnt.  Homv13p. 
even west of the  Rhine,  some pr isons  and their  population aore found 
i n t f l c t ;  and t h i s  vias the OR@:: nore of tcn  a s  imerican arnica advanced 
r a p i d l y  enstoard.7 

c ,  No populfltod concentration c z p s  1717rc found i n  the  Rhine 
provinco 103t of thc Rhino, Eas t  of the Rhine, the advance of the Uni- 
t e d  S t n t z s  Forcos was SG r ap id ,  l a r g j  nunbers of concentration camp 
innqtcs  mere r e l eased  haphaanrdly by task forces. TltiAre comuni t i e s  
B W O  by-pessod by tho task fo rces ,  concentration cmps wore l 2 f t  in- 
t ae t . 8  

50. R e v i m  i n  C a s a  of Po l i t i cR l  nnd Othsr Prisonsrs. Alil i tmy 
k m r n m e n t  o f f i c  rs w r e  i n s t ruc t id  tha t  R S  soon a s  prac t icable  a f t e r  

4. 
5 .  

6 .  

7 .  
8. 
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arrait ing t r i d  ;rho h d  b x n  conf i n .d  f o r  t3rr .1~ approximt ing  ';he 
Frobable st?ntmce if convic tad .  Boards of rcviz.7 ;vere t o  he z~ppoin- 
tod  by r2spons ib l i  coi-czc?ndc-s, mho should rzco.mend or i f  m t h o r i z a d  
r u g h t  ordor tho r e l s a s e  of p a l i t i c a l  p r i s o n , y s  and th2 rc luasc  a- 
prov i s iona l  r- lease of' those  l o n g  confined 2nd still a m i t i n g  t r ia l .  
They night also make recomendEt ions ,  or i f  su thsr izod ,  orders,  a i t h  
r e s p e c t  t o  the  m d i f i c a t i o n  o r  conru ta t ion  of s x h n c u s  of dza th  or 
corpora l  p u n i s h "  ir;lpmcd upon pr i sonars  not ra32ased. 

a .  S o l i t i c a l  p i s o n z r s  vdre d d i n e d  as; "Thosa p r i s o n z s  
vrhcn the  p r i son  r e c c r d s  sh071 to  be i n  c c n f i n c n m t  by r m s o n  of r a c e ,  
c r o c d ,  p o l i t i c a l  a c t i v i t y  or other  i n jus t i ee3 ,  or Concerning whom evi- 
doncc nay Elrisc i n d i c a t i n g  t h s t  t h e  p r i n c i p a l  cause  of i nca rce ra t ion  
i s  p o l i t i c a l  pirsdcution.119 

b. Before V-E Day, approxina te ly  100,000 c i v i l i n n s  i7are rc- 
lz i lsed fron p l i sons  and concent ro t ion  c a ~ p s  by United S t a t s s  f0rc.s. 
. h u t  one-third of t h e w  mer3 Cont ra1  Zuropeans (krmns, .'&trians and 
Czachs) ,  The a l i e n  population ;7as & h o s t  equal ly  divided mnng E a s t e r n  
and ';icstorn E u r o p ~ i n s ,  r s s p  x t i v o l y ,  While a considerablc nucbJr of 
pr isoncrs  rena ined  i n  ccncont rn t ion  c m p s  n f t a r  8-E Dey, they rwcrs 
he ld  f o r  t h o i r  onn convanionci because too ill t o  53 movad, s t a t e l c s s  
or Ecstern Europoar.~ a n a i t i n g  r epa t r i a t ion . l f l  

9 .  
10. 

Document XI11 g(2), Technical Ivlsnual f o r  LZga1 and Pr ison  Of f i ce r s .  
12 th  ;'z.zy G ~ o u p  t o  S H . B ,  I'Auport on P o l i t i c a l  R- i son . s s , "  5 Jul 
1945 



A X i . m y  source of i n t e r n a t i o n a l  law is  the p a c t i c e  of great 
pomers, "A9 a n &  men SO among na t ions  the opinions ant usages of 
the lead ing  "hers i n  a c o m n i t y  teiid t o  form an ac thor i ta t ive  ex- 
ample f o r  t i e  whole."l 
t h e  European Theater Of Operations establ ished precedents i n  the law 
of mar r e l a t e d  i n  t h i s  chapter. 

It is bel ieved that  United S ta tes  Forces in 

51. Lawful B e l l i g e r e n t s .  

a. HR 1 p r o t e c t s  m i l i t i a  and voluntear corps who have: a 
respons ib le  c o m n d a r ;  "a fixed a i s t i n c t i v e  emblem recognized a t  a 
d i s t a n c e " ;  c a r r y  a r m s  Openly8 and conduct th-erations i n  G c z r d -  
ancz with t h e  l a m  and customs of  war. 

(1) The Ct ie f  of S t a f f ,  21st b z ~  Group, douhted whether 
the  detachable armband worn by the mnbers of t h e  
Volksturm vias the fixed emblem required by Iw 1.2 

SHAEZ' commented upon the question raised by the  
Chief of S t a f f ,  21s t  Arw Groupt 
whothar ' f ixe l  ( the French rmrd used i n  t h e  o r i g i n a l  

(2) 
"It is doubt fu l  

- 
d r a f t  of t t e  Hague Hules) means i r remveable  or &- 
var iab le .  But the requirerents  prescribed by ua 
should no; be m r e  s t r i c t  than those urmd by us 
i n  the case of nat ionals  of our allies seeking t o  
brin,, themselves within the def in i t ion  of the 
Hague Rules. The FFI and other i r regular  a l l i e d  
f o r c e s  hava worn brassards of the usual detach- 
able type and w i l l  continue to wear then. It is 
considered therefore  t h a t  we rust accept f o r  t h e  
prosent  a sinihr usage on tt.a p a r t  of the znemy."3 

b. During European o p l r a t i o n s  the \ T u  Department changed para- 
$raphs 345, L i e b i l i t y  of Offeniing Bsl l igerents ,  and 347. Offenses by 
Am" Forces, i n  F i e l d  &mual 27-10, 

(1) Paragraph 347, Offenses by Armd Fsrcea, fmmerly 
included the followingr *Individuals of t h s  armed - 
forced  will not be punished for these offenses  i n  
case  they a r a  comnitted undm the orders  o r  sanc- 
t i o n  of t h e i r  government or c o m ~ d e r s .  
ers order ing  the c o d s s i o n  of such a c t s ,  or subor- 
d i n a t e  au thor i ty  ]!By be punished by the b e l l i g e r e n t  
i n t o  whose hands they mS f a l l . "  

The command- 

- 
sir Freder ick  Pol lock i n  Colunbia Lm Review 11, 91, quoted i n  a 
footnoto ,  p 12, Vol 1, %de on Internat ional  a. 

2 v  Nemorandum 735 , Opinions B I 22 Nov 191r4. 
3-  GCT 370.63, Opns (1, 8 DDC 1944. 
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(2) This  doc t r ine  vas r a v i s a d  by the  e l imina t ion  from 
paragraph 347 of t h e  words quoted above. In  t h e i r  
p l ace ,  P a r a a a p h  345.1 r a s  added a s  fo l lo \?S:  "In- 
d iv idua l s  and organiza t ions  who v io la te  the uccus- 
toned r u l a s  and customs 3f var m y  be punished 
t h e r e f o r .  Hoaevilr, the  f a c t  t h a t  the acts  viere 
pursuant t o  order of a p u p m i o r  or gmornrant sanc- 
t i o n  m y  be taken i c t v  cons idera t ion  i n  dctermicg 
c u l p a b i l i t y  e i the r  by nay of defense or i n  mitiga- 
t i s n  of punishment. The person  giving such o rde r s  
nay a l s o  Le punished.114 

9, Pr i sone r s  of &.r. 

a. Lnsrpr c i v i l i a n s  detained by Unitcd S t a t e s  f a rces ,  excep t  
for of fsnsos  aga ins t  Mi l i t a ry  Goverment,  r ece ived  f u l l  p ro tec t ion  
of the Geneva Gonvention.3 

b. Cese r t c r s  f r o n  the Geman Army, r ega rd le s s  of des .x t ion  
d o t e ,  wwe hold e n t i t 1 . d  t o  treatnerit  as p r i sone r s  of nar ,6  

C. 

t i o n  cf t h e i r  own camps, notwithstanding P a r a g a p h  107, FM 2-7-10. 
" I n s t a l l a t i o n "  was held not rri thin t h e  phi'asr: 'gndninistration , mn- 
agancnt and r!aintsnance" requi red  FSa tu i t t u s ly  of pr i soners  u i i d r  A r t i -  
c l e  34 of the k n w a  Conv~nt ion ,7  
t o  conpulsory manual t a sks  exoept when inc idx i t  t o  the ope ra t i c i  of 
t h e i r  camps. Thcy wcrc not enploysd as p x s o n a l  s e rvac t?  except t o  
o f f i c e r s  of the i r  08n na t ione l i ty .8  
ployed ia coal n i n w  shown by a c t u a l  inspec t ion  t o  be sa fe  i n s t a l l a -  
t i c n s , g  and used os c i v i l  se rv ice  workers,1° 

f i i s c n e r s ' o f  war 1 m r i  compensated for sork i n  i n s t a l l a -  

P r i sone r s  of war aere  not subjec t  

They were pe rn i t t ed  to h e  am- 

53. Dispos i t ion  of Bcotx. The p r a c t i c e  n i t h  r e s rec t  t o  e n e w  
p r o w r t y  carjtursd i n  l i b e r a t e d  coun t r i e s  was discussed in  P a r t  One, - .  . - 
Chapter 3 ,  
r e v i s e d  7 February 1945, d i r e c t i n g  use of captured  property to  d i s c h a r g e  
r e s p n s i b i l i t i e s  of the Suprame Comsnder to t h e  c i v i l i a n  p p u l o t i o n  
i n  occupiod as a o l l  os l ibern tad  t c r r i t o r y .  L s  notsd ,  cash t r sJ l saCt i3ns  
wi th  the c iv i l i a r i  a u t h o r i t i e s  i n  both l ibosntcd  and occupiad t e r r i t o r y  
~ d r e  forbidden axcept u p m  s p e c i f i c  a u t h o r i t y  of tho Supreme Gomander. 

Aeforence 'nas r.Kd: t o  SIIILEF i dn in i s txu t ivo  Memornndwn 5 as 

a. Tho p rac t i ce  of Unitad S t a t e s  Forces  in  occupi-d t e r r i t o r y  
accorded n i t h  t h s  SH," d i r . x t i v e . 1 1  
t o  p a "  rel.3ase of captured  property i n  l i b a r o t z d  t 2 r r i t o r y  to  c i v i l  
a u t h o r i t i e s  va3 The Lad-Lsnsz  i c t .  Xo-Iovrever, t he  conduct with r e f e r e n c e  
t o  captured propcrty i n  occupied t e r r i t o r y  s u g g x t s  recognitioc of t he  
l i n i t u d  t i t l e  implied by tho  w r d s  of €R 53 8 

The l a g a l  b a s i s  f i r s t  sug&FStZd 

'1- possession ?I.. . 
-II_- _-.___--- 

4. 
5. 

Fhl 27-10, C - 1 ,  15 Nov 1944. 
This  was upon i n i t i a t i v e  of tho S t a t e  Dept pursuant to t b ~  p o l i c y ,  
comunice ted  t o  Born by telephone 18 Dec i941, r z f c r i n g  imx2diate- 
l y  t o  Gerilans and I t a l i a n s  in to rned  i n  the Unitcd S ta t e s .  
12 th  &CUI Group t o  First i rmy,  10 Mar 1945. 
t o  trmt as c i v i l i a n s  a11 who had a z s m t e 3  a f t e r  6 Jun 1944. 
k m r a n d u m  Theater Judge Alvocnte. 24 8hr 1945. 

6. 

7 .  
8 ,  Appendix t o  COSC:G 31 Jan 1944, 
9 .  S&EF L t r ,  AG 383.6, 11 M a r  1945. 

F i r s t  :aw proposed 

10. 
1;. 

SHr;EF t o  1 2 t h  :rmy Grcun, 14 Mar 19$3. 
See ,  for ins tance ,  F i n a l  After-.'tction Repor t ,  Judge idvocate Sea- 
t i o n ,  Fif'teunth :irr.w, p 12-13. 



all m v a b l e  property..which may be used far m i l i t e r y  o p e r a t i o n s , n u  

54. Poowar and Obligat ion of B e l l i g e r e n t  Occupant. As pcinted uut 
in t ha  discussion cf -%Ft Two, Chapter 1, t h s  Suprene Comnander d id  not 
regard t h e  o b l i g a t i o n  t o  " r e s p e c t ,  unl*ss absolutely preven tad ,  t h e  
laws i n  force  i n  the coun t ryn  a6 forb idding  the abrogat ion of Nazi laws 
i n  accordance w i t h  the  na t iona l  po l i cy  of t h e  United S t a t e s .  

12. L t  (nov Major) Bishop i n  h i s  memorandun cf I2 Oct 1944, approved 
by the Theater Judge Advocate, oxpressed opinion no such t i t l e  to 
se i zed  cneny proper ty  vas t s  i n  the  cnptor a3 to -orevent r eve r s ion  
t o  French owners of property seized by t he  Germans i n  France and 
left behind upon t h e i r  r e t r e a t .  The conventional r i g h t  t o  "take 
i n t o  possession'  does not imply, n e c e s s a r i l y ,  unqualified r i g h t  
of d i s p o s i t i o n .  



55. The Romans had a mrd for  i t .  Unconditional surrender mas 
the d e d i t i o  of the Roman p r a c t i c e , l  when the  vanquished gut thenselves 
a t  t h e  mwcy of the v i c t o r .  "et the Carthnginians e n t r u s t  themselves 
t o  our dec i s ion , '  s a i d  Publ ius  Corne l iu s  Lentulus  a t  t h e  end of t h e  
Second Funic 'Var, l a s  conquered peop les  a re  accustomed t o  do ," Grotius  
c a l l e d  t h i s  "pure s&enda-...nhich uakes the one who surrenders  a sub- 
j e c t  and confer3 the sovereign power o n  h i m  t o  rinon tho surrsnnder is 
rrsde. r2 Upon such an outcone,  s ays  one w r i t e r ,  " there  a r e  no longer 
two s t a t c s  f a c e  t o  face.n3 wr i t e s  anothip: !'The conplete submission 
of one of the b i l l i g e r e n t s  t o  t h e  o the r  pu t s  an end to th6 war by the 
o b l i t e r a t i o n  of the p o l i t i c a l  ex i s t ence  cf one of the odverser ies .  d 
s t a t e  disappears  - dies.ll4 

a .  It m y  be doublted reasonably wheth-.r such extrem devel-  
oFr-ent was expected when the Al l i ed  hoads of state pronounced a t  Gasa- 
b l anca  far uncondi t ional  surrend2r of t h e  imi s  P o w ~ s ,  Certainly,  the 
I t a l i a n  i n s t r w n t  of surrender implied no bereavamcnt i n  t h e  family 
of  not ions.  Rut a s  t h e  war continuod t h e  Al l i ed  demand for uncondi- 
tional surrender of Ge?rmny becama as uncompromising BE Grant 's  mseage 
t o  Floyd a t  Fo r t  Donaldson. 

56. The Germr, s t a t e  having been extinguished a t  Rheins, the vic-  
t o r i o u s  PovrXs acquired sovereignty ove r  the German people. By the 
A t l a n t i c  Chmtor ,  the Western Allies forslaore any design to mndx t e r -  
r i t o r y .  It may be s a i d ,  accordingly,  t h a t  t he i r  share of the sovereign- 
t y  over Garmans is  provis ional  on ly .  NovWthdBss,  i t  i s  complete. 
Thc s t a t e  of viar between the  United S t a t e s  and the  Germns cane t o  an 
end V-E 3ay. The r e l a t i o n s h i p  of conqueror and subjoct  began t o  sub- 
sist instead.  

57. 
ge ren t .  
e r  c o n t r o l s .  

58. 

3ence t h e  p re san t  m i l i t a r y  occupation of Germany i4 not belli- 
The l a w  of b e l l i g e r e n t  occupat ion codif ied a t  The &@e no long-  

This resul ts  from tho b a s i c  concept of The Hague Convention, 
tcnporary and precar ious occupation only. 
t h e  Convention r e g u l a t i n g  t h e  a u t h o r i t y  of o mil i t a ry  occupant a r e  ob- 
v i o u s l y  based on t h i s  demen t  of precar iousness .  The t i t l e  of Sact ion 
111, Annex A, i s  W i l i t a r y  i h t h o r i t y  over tho Ta r r i t a ry  of the Host i le  
S t a t e  ~5--inpLying continued axivtecce of the s t e t o  ,i~tose t e r r i t o r y  is 
o c c u p i d ,  I n  the case of Gsrmany, thd axistence of t h e  hos t i l e  s t a t e  
did n o t  continua, 
f o r c c s  i n  t h e i r  g o v t a m n t  3f t he  Gernan paogle; but auch l h i t a t l o n s  
upon t h e  e x w c i s e  of sovereignty as a re  defined by The Hague f l U h S  do 
n o t  a f f e c t  t h z  cu r ren t  mi l i t a ry  occupation. 

Nearly a l l  of the r u l e s  of 

The ln?s of h u m n i f y  s t i l l  c o n t r o l  U n i t a d  S t a t e s  

1. 

2. 

Hershey, ThQ E s s e n t i a l s  of I n t a r n a t i o n a l  Public Lew and mganiza-  
t i o n .  1927. D L7. 

3.  
4. 
5. 

Varraos.  The LnvJ 01 
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59, I n t e r e s t i n g  quest ions of donas t i c  l m  suggest themselves to  
;ujli:ricnn lajvers. Our "Supreme Lano is t he  Cons t i t u t ion ,  c o n s t i t u -  
t i ona l  a c t s  of Cangress and i n t e r n n t i o n a l  t r c a t i e s  made and r a t i f i c d  
by the  a u t h o r i t i e s  and i n  t he  imnner s 2 e c i f i e d  b y  the Cons t i t u t ion .& 
Ncno of th-se hsve any r e fe r -nce  t o  t h e  cu r ren t  occupstior. of Gsznany. 
Tho a u t h o r i t y  being exercised by the Y r a s i d x t  through m i l i t a r y  com- 
manders and c i v i l i a n  a g s n t s  is a s  p rov i s iona l  a s  t h e  occupat ion it- 
s e l f .  Our nil i tmy governnent is de f a c t o .  I k  doubt ,  i n  due caurse,  
through a t r e a t y  r a t i f i e d  by the Senste  or by Act of Congress ,  tho  
soveroign r a l o t i o n s t i p  of the  United. S t a t a s  t o  t h e  German poop12 ail1 
f i n d  a s t sb l e  b a s i s  i n  pos i t i ve   la,^. 

6 .  C o n s t i t u t i o n ,  : c t k l e  T I  
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a. " C i v i l  &'fairs" desmsvus Q new definition1 with special  
re fe rsncc  t o  opera t ions  i n  t e r r i t m i e s  aaninistercd by friendly govern- 
m n t s .  The Ma" is " P r i W i l Y  intendod as a guide to hIilitary GOT- 
3rnen t ' '  and has  only the general  statement that "me of the princi-  
ples  set f o r t h  be appliad. . .as circu;nstances indicate# in  ccQn- 
t r i e s  v2-2 suprems a u t h o r i t y  has not been assumd by United Sta tes  
forces .  
population of such coun t r i e s  was definad sufficizntly by the exxperienoa 
i n  the  European Theater t o  j u s t i f y  a m r e  definiSe s ta tment  of besic 
po l i c i e s .  

The logal  r s le t ionr th ip  of Unitad S ta tes  forces to the c i v i l  

b. Revis ion  of t he  Manual should be with due rsgard to in- 
t e rna t iona l  law. Th.:rs is i c to rna l  evidanco that the &nual ~7788, a t  
l eas t  i n  p a r t ,  a "laymen's document.a 
the lsvrs i n  fo rce  i n  occugisd t e r r i t o r y  i s  ignored a l toge tha  by sug- 
gestions of a d v i s a b i l i t y  and rrtisdom.3 

The legal obligation t o  r a p e c t  

c .  The Manual should be harmonized w i t h  :iR 25-5. C i v i l  af- 
fa i rs  is s t a t e d  c o r r e c t l y  t o  be a " c o m n d  re spns ib i l i t y , f l4  The f o l -  
lowing is an exce rp t  Proc AS! 25-51 

'The judge advocate of a c o m n d  is the idgal  nd- 
v i s o r  of the c m " d i n g  officer thereof .. .his functions 
i n  tir?3 of wer my includ,i duties i n  connection with 
provos t  cour t s  or  o ther  mili tary tribunals and the 
fu rn i sh ing  of sdvice concernin;: legal questions r e l a t ing  
t o  c l a i m  and r e l a t i o n s  of tho c iv i l  populetion which 
m y  a r i s e  i n  occupied enemy te r r i to ry  or be inc idmt  
t o  h c s t i l i t i e s . "  

FErl 27-5 ignores  M 25-5 a l toge the r .  
of the judge advocate i n  Civil . u fn i r s  or Xili tary Governwnt is under 
t h e  heading "Xiscelleneous "85 
of a s t a f f  d11 hsve r e l a t i o n s  with the judge advocatc...for review of 
t h e  records o f  n i l i t m y  comnissions.u6 

The only  reforonce to  a function 

"Mmibsrn of ths  Civil Affairs section 

d. Paragraph 44 of the fiknual r J lRt iW t o  procedure in 
kx l i t a ry  Gouornrmnt c o u r t s  does not accord n i th  t i e  Rules of Mili tary 
Governnent Courts and thi: Guide t o  Rocsduze7 used i n  oocupied &I- 
many. The procedure d i rcc tdd  by  the  Rules  and t h s  Guide is beliavad 
rope appropr ia te  t o  Mi l i t a ry  Governnznt courts than tha rules for 
COWts -mr t i a l ,  d i r ec t ed  by  tho Manual t o  bo applied i n  the t r i a l  of 
offenses aga ins t  t h e  Mi l i ta ry  '-+overrujiunt, 

1. 
2. 
3. 
4. 
5 .  
6. 
7. 

- 



61.  Chiaf Lcgal Of f i ce r s  i n  C i v i l  . $ fa i r s  and k l l l i t n r y  &van- 
ncn t .  - 

a. In  mst co!-;m;lnds <,Tithin the 2urop::cn Thso te r ,  FX 27-5 nas 
zccep:. d as a u t h o r i t y  f o r  nssign!.cnt of la& ndvisors i n  h3:adquRrters ,  
r a t h z r  than AR 25-5. 
so rv icos  g:-nei-nlly i n  c o n u x t i o n  a i t h  the conmsndx's c i v i l  a f f a i r s  
r d s p o m i b i l i t y  nor i n  thi- adminis t ra t ion of nilitLmlry g o v x r m a n t .  The 
G-5 s s c z i o n  i n  s t a f f s  of  o r r y  grouys and arr i ies  h ~ d  1-~.21 a s s i s t a n t s .  
Tna a s s i s t a n t  chiaf of s t a f f ,  G - 5 ,  vho night o r  ni&t n o t  bc n lawy2r, 
was rL+sponsibl-  t o  t he  com.~nnding gincF31 for l.>gal adv ice  in 6UCh 
n a t t a r s  a s  r i g n t s  i n  captured memy prope r ty ,  th- drofL,ing of l sg is la -  
t i s n  f o r  areas of r o s p o n s i b i l i t y ,  the e s t a b l i s h m n t  and s u p o r v i s i o n  
of M i l i t a r y  Govarr.l,snt cour t a ,  and r eo rgmiza t ion  of t h e  German ju- 
d i c i a l  s y s t m . 8  

Thc judy,: advocnto 88s n o t  rzquir:;d to p w f o r n  

b. "hen Fifteenth Unis sd  S t a t e s  ,irn,y ulldmtook its n i s s i o n  
o f  occupat ion i n  the  i lhinJland,  L i e u t e n m t  G o n r e l  L x n e r d  T. Gsron 
d i s t r i ! - u t s d  anon:: the 0th-r  gae r .11  and spec ia l  s t a f f  s c c t i o n s  wny 
f u n c t i o n s  r o s m v e d  to  G-5 i n  othor  occupying mmics.9 
.iclvocate bacam: t h e  ch ie f  l g s l  o f f j . c m  of th.3 ITilitwy D i s t r i c t .  
S i r i i l x  r 8 x p o n s i b i l i t y  i n  corps  q o a s  and d iv i s ion  sub-arcas passed 
t o  tho s t n f f  judgs advoce.t .x of those subordinat3 c o m n d s  i n  t h e  F i f -  
t s m t h  Amy D i s t r i c t .  

C. 

Thc irny Judge 

It is bnlil.,vcid th3t ass ignmnt  of c i v i l  a f f a i r s  and h c i l i -  
t n r y  Gwornix?cnt l a g 4  d u t i s s  t o  t h : ?  judga xlvocats  s i c f i o n  is cm-e 
1ogicc.l s t a f f  org:-.nization 3113 i.;lkes f o r  inwe off-c t j x  u s e  df mnpower 
than  t h e  segrdgrS.-stion of theso d u t i e s  t c  G-5.  
c c i v ~ d  xky R c i v i l  a f f a i r s  s t a f f  s e c t i o n  should have c l i f f a r m t  legal 
a d v i s o r s  than i h c  cox%r&r and o the r  s t s f f  scxt ions.  F r a c t i c d l y ,  the 
l e g a l  s p s c i n l i s t s  i n  c i v i l  a f f a i r s  staff  soct ions and u c i t s  v c 3 r . l  a i t h -  
d r w m  from uwfulness  during much of tha c.:riod o f  3urupean op.?rations.  

No good reason is per- 

ny conths  or - i d o n m a  i n  %gland, and .mst  of them nore  
dlsness  i n  the  l l b r a t c d  cuuntrius,lO A t  tho arm! t i n e  t h e  

f u n c t i c n i n g  of the judpl. advocata i n  odr.iiniatrntisn of i.fi1itnr-y j u s t i c a  
x i s  h i n d s r d  by d t f i c i s n c y  of y;rsonno?..ll 
s p e c i n l i o t s  VJ-TL'C R rcsrTv'3 rla-dsd hut riot then aviilobJlo t o  t h e  J U ~ @  
ndvocatc? sec t ions .  

The c i v i l  i l f f n i r s  1031 

a. In point of f a c t ,  t h e  Llilit.lry G,,vermunt l c ? g a l  s p e c i d -  
ist nssignad t o  t h e  Juclge :dvocstu Sec t ion ,  F i f t c m t h  Unitsd S t a t e s  
. l r q y ,  was mds gcnorn l ly  u se fu l  i i i  the cqxe . t i on  of t h n t  s o c i i o n ,  j u s t  
os t h o  o t h x  judge qdvocate o f f i c 2 r s ;  t o  rivim I-scords cf & O i l _ . J r l l l  

cou r t s -mar t in1  nnd n i l i t a r y  cor.inissions, cnd provid- 1~g? . l  ~ s a i s t n n c a  
upon occ5sior. t o  parsonnzl of tho coannd, i n  audition t o  11.19 d u t i e s  
i n  thc  a d i ~ n i s t r i i 5 i o n  of M i l i t a r y  Gsvarnzwnt. Corrcspon4ingly, o:hcr 
o f f i c e r s  of thd 3 . x t i c n  acrc of ~ i s s i s t n r c e  to the Cormnding Gauernl  
in t h o  dischczgo of h i s  r , d sgons ib i l i t y  a s  Lfi1it;lry Sowrnor .  It n i y  
be o b s e r v d  a l so  t h a t  i n  each of tho o t h G r  uccupying mnies ,  Lwo or 
t h re i ?  l o g n l  s p o c i a l i s t a  w r c  rssi@ml to tho G-5 staff s e c t i o n  a3 12ge.l 
a d v i s o r s  t o  G - 5  only;;rh.'?reos :n the F' if twinth :ir.qy Jurlg? ftevocnte Sec - 
t i o n  t h s r o  ';ms only ond, wk.o was avqilablj fx gonzral judge advoca te  
d u t y  as ivell. 

6 ,  Eff,:ctivc l i q i son  vas r??intsinod i n   so::^: corinonds batwecn C-5 and 
thd  judge advocafc. For i n s t m c o ,  see First Uniti.d S t n t J s  .my 
R c p r t  of Oporationo, a n e x  No 20, Bock VII, 1) 239. 
SOP 23 Ihy  19L& ,xhich bocniw e f r i c t i v c  n c t u n l l y  27 ;,pr 1945, T i -  
nnl .iftw-iiCtior. d s g c r t ,  Judge .,cvocoti! Ssc t ion ,  p ll. 

Repor t  of t h e  CoxKj.ttee on thv> Judge .,dvocate Ssct ior .  i n  the 
E q o p c n n  T h x t o r  of Op-a t ions  

$. 

10. ?a r t  h\?, ChaFtsr 1, t h i s  r o p o r t .  
11. 
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e .  It follo17s. of cour se ,  t h a t  judge odvocete o f f i c e r s  
should have intensive i n s t r u c t i o n  i n  t h e  pol icy and laws of M i l i t a r y  
Gov2rnrsnt,  including t h e  l e g a l  syo ten  of m y  country vrhose occupation 
m y  appear probably nacessary.  

62. The M i l i t a r y  Gov~rnmmt Courts ,  

a .  The Rules contained a d i r e c t i o n :  

“ I n  General m d  Interm2diate  Mil i tary Courts ,  and, 
when p r a c t i c a b l e ,  i n  a Sumnnry M i l i t a r y  Court ,  a t  
l u a s t ,  one mnber  s h a l l  be .a  lawyer serving with t h e  
n4i l i tary Government. 312 

Obedizncc t o  t h e  d i r e c t i o n  of  the Rule mas n o t  genmally p rac t i cab le .  
S u t m r y  courts s o t  a t  t h e  l o c a t i o n  of svery Mi l i t a ry  Government de- 
t achnen t .  
Dovornnent pdrsonncl d i d  not  i nc luds  c1 lanyer . 
had cons ide reb le  po-mrs of puni8hment and l a r g e  d i sc ra t ion  in t h e  sx- 
s r c i s o  of t h e i r  pomr .  
assess t he  e q u i v d m t  of two yea r s ’  imprisonment. E f f i c i en t  adnini- 
s t r a t i o n  of j u s t i c c  i n  t h e  M i l i t a r y  Govcrnwnt reLuiros pa-aonnel 
t r a i n 4  i n  t h e  r n l a t i v e  evaluat ion of m i n e  and punishment. M i l i t a r y  
Governi-noct dstacknants  ought to  be organized with rospec t  to t h e  im- 
p o r t m c e  of M i l i t m y  Government c o u r t s  i n  t h e  a f f zc t ive  an3 just con- 
trol of the  c i v i l  populat ion.  

I n  thz snallw Kreise and even i n  some l a rge  onos, h l i l i t a r y  
The aumyzy c o u r t s  

They might, f i n e  o m  accused a fem mrks, or 

b. Somo o f f i c e r s  of s u r m y  cour t s  do not appear t o  have op- 
p r e c i a t e d  the g a v i t y  of the o f f ense  involved i n  unauthorized posses-  
s i o n  of f i rear%. T h i s  c l a s s  of c a s e s ,  ond a l l  casss of war t r ea son  
and  war cr”lnrs, should be withdralm fron the  j u r i sd i c t ion  of s u m m y  
c o u r t s .  

c .  It is s t a t e d  i n  the  Guide t o  Procedurot 

I is important t h n t  nhen an offense aga ins t  t h e  
.Uliod Forces  has bean e s t a b l i s h x i  appropriats  pur-ish- 
r e n t  should be imposad v i t h  e view t o  the prevention 
of f u r t h m  such o f fcnss s . ? l ?  

T h i s  vas a basic  p r i n c i p l e  i n  a & i i n i s t r a t i o n  of Mil i tary Government 
courts. 
not u s u a l l y  conform to  tho basic  p r i n c i p l e .  
of currcricy i n  Germny, as cvoryvihxe o l s e  i n  the aorld. Accused d i d  
n o t  o b j e c t  s e r i o u s l y  to tho payment of c f i n c ,  b u t  aone of them wanted 
t o  scrvc tirx i n  j a i l .  It is bel ieved t h a t  a prison term of a t  l e a s t  
a few days should b, mandatory i n  eve ry  cas> ,  and suspension allowed 
o n l y  i n  zxtrame cases,. 

The i n p o s i t i o n  of f i n e s  o n l y ,  without prison s o n t o x e s ,  d i d  
Therd was nn 07ersupply 

d. The Supremo Conrandor s t a t a d  h i s  purpose i n  onactmeat of 
Low k .  I t  

“To a l i d n a t e  from Germn law and adminis t ra t ion 
wi th in  the  occupiod t o r r i t a r y  t h e  pol ic ies  snd doc- 
trims of tho  N a t i o n e l i s t  S o c i a l i s t  Party and to r e -  
stors t o  t h d  Garmn pcoplo the  rule of j u s t i c e  and 
equality be fo re  law.nl4 

12. 
13. 
14. 

M i l i t a r y  h v e r m o n t  Court h l e  2 (2),  
Document XII-C, Technical Manual f o r  Legal and P i s o n  OffiCers,P 
Iyli l i tary Governmmt Gazet te ,  1 2 t h  d i r r ~ v  Group .bee of don t ro l ,  
No 1. p 11. 
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The p h i i o s o p h y  of the  P o t o d  f i ta tonent  pmmi t s  no favor nor f l i s c r i n i -  
netion btxause of n e t i c n a l i t y .  SOVi?t o f f cndms  a g i i n s t  t h e  M i l i t a r y  
Govzrnmcnt should n o t  heve been pro tec t -d  f r o m  gunFshnvnt for  t h s i r  
c r i r~-~s ;~5  nor should r u l e s  of svidoncc obta in  i n  ~ 8 s . ; ~  of B r i t i s h  3ub- 
j s c t s  and i ' m r i c n n  c i t i z - n s  d i f f o r  fron those sppli-d in  t h e  t r i l ls  
of other  m t i a n - . l s  

a .  Tho GuiC:: t o  €?c.ccdure should bs rovisad t o  i n c l u d z  a 
st3tci:iat of t h 3  p r i n c i p l c s  cstsbliohed dur ing  tha  cur rzn t  o c c u p a t i ~ n . ' ~  
If t h o  o c c u p t i o n  of Gdrnany i s  t o  be prolofig.;d, the o r d i n s n c s s  i lrd 
io\m should  b i  s tud izd  n i t h  u via7 to  r s v i s i o n  end a tab la  of r.~.xi" 
punishmnts .  

63,  Ch2rg.s i n  FIN 27-10, hl06 of Lscd 'Rwf arc. 

f l .  Tho ;7ord t l instnl l . - . t ion ' l  should bz c l i n i n s t o d  from para- 
S c p h  107, pzggr: 26 ; thd -!iord l"mngxicr.t" s u b s t i t u t e d . l 8  

b. Z?rrgraph 327, "Booty," shculd be rzvisi.d t o  ind icc l tc  - 
a u t h o r i t y  rlnd I' x p o n s i b i l i t y  of' t h -  ci?ytor t c  u&.: suralus capturcd  
p r o p a r t y  for purpos'.s cf c i v i l  n f f n i r s  and M i l i t a r y  Govirnndnt .I9 

c. It should bi? n?do p l a i n  t h p t  tho  ; r r i t ten ru1.:8 of land 
yarfnrc do not cont-21 R ~ I  occupnnt nft,:r unconditicnt; s u r r m d c r  .20 

64.  F r a t c r n i a a t i o n . * l  "Xa 1cnl.n fron h is tory  that :7c do not  
l c m n  f r o n  history." Of t h z  R h i n i l i n d  CccupatiGn by the T h i r a  Uiiited 
S t a t d s  .mlyt 1718-19, Colondl  Huiunt rrrotct 

"Tho n n t i - f r a t T n i z a t i o n  s r d x s  bacnm prOhflbly t h e  
riost d i scusssd  r e g u l n t i o n  cvor i s s u e d  by % h i  mr.y of oc- 
cup?tisn. . . , i t  t h e  2nd of 9 fen m n t h s  t h e  only c f f 2 c t  on 
t h o  avzrogc s o l d i m  17~1s t h a t ,  i t  provmtod hin f r G E  Ftppear- 
ing i n  publ ic  n i t h  his Ocrciin acquaintcnco.. .I t3 f t t i l u r c  t c  
achi.vc p r n c t i c n l  r & u l t s  a m i &  tho s o l d i c r s  s c c n  bcc-ma 
n o t o r i o u s ,  1122 

a .  Colonel Hunt d ,foi;ds the lltheoryll of non-f ra te rn iza t ion ,  
and tlttriht.:s feilure cmng t h z  s o l d i e r s  to t h o i r  b i l l c t i n g  i n  hur.ies. 
C u r i o u s l y ,  h'3 adds t h o t  the r ? n o v n l  of t roops  t o  birrricks %quired 
r o c i w i u n n  i f  thc  ordm ,*j 

h .  The ornpir ic is t  :lust dci~y v a l i d i t y  x o n  to t h e  thdory  
of n r d s s  3griinst f r a t a c i z n 7 ; i u n  as a nensurc of Mili tnry Governnunt. 
Of t h e  2xpcric:ac v i t h  r z l n t i o n  t o  th. s t w d i n g  ordcrs I n  the European 
Th-.stcr of :VoriL!Vnr 11, a j o u r i i n l i s t  .;ffctc i n  T i m  rv.g.zino t h a t  t h e i r  
o n l y  sf f e c t  VICS to i;?.ka Ampricws I w l c  r i d i c u l o u s ;  and suggds tck ,  sar-  
c a s t i c a l l y ,  t h a t  i t  night hwi! b s c n  a succossfu l  ri.gul?.tion if l i r . i&cd 

-- 
15. 
16 . 
17 * 
18. 
19. 
20. 
21. 

22. 
23 - 

Scs P w t  Tm,  Che,ptcr 2 ,  S s c t i o n  1, t h i s  r spo r t ,  
G u i d i :  to Procoduri?, par  12 ;  Eccwisnt for Ldgnl and F T i S X l  Off icers  
Thl 12c, D 3. 
Chaptor 3 ,  S ~ t i o > i  2 ,  t h i s  r e p o r t .  
F c r t  Thrco,  Chapt..:r 1, pr 2 ,  t h i s  r.!port. 
Chnptw 4,  P l r t  m a  Ch;.pt.:r 1, l'mt Thred ,  t!ris rdmrt.  
P n r t  T h r s ; ,  C h n p t c r  2 ,  t h i l  r s y m t ,  
Thn scogc df tho  stuily ?,sb;.gix;d ti the  CJrIC!LttJ.; included "the 
l e g n i  a s p o c t  of nil r s le t ion .3  bcta,x;n i n v a d i r g  forces  and c i v i -  
lian ,.lci-ont inc ludinz  h - s t i l c  n n t i ~ n a l s . "  
Hunt AJport, p 205-6. 
I b i d ,  p 236. 
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bGeman :?al*s mra than 16 y s a r s  old.  
b a t  Toncs du r ing  ope ra t ions ,  non- f r a t e rn i za t ion  orders scan l o g i c a l ,  
. h n g  well disciplined troops they  m i g h t  be then and t h e m  enforced. 

As a secur i ty  measure i n  can- 

e .  But the r s a s o n  a s s igmd  at SHUF f o r  the s t a n d i n g  o r d e r s  
aga ins t  f r a t e r n i z a t i o n  had nCthinX to do wi th  secur i ty .  
it vas said,  as " t o  ir1pQSs u$on the Germins t h e  pros t ige  aid supe r i -  
i b r i t y  of t h e  d l i o d  WniW and tc d e w n s t r a t o  t o  tho Germans t h e  
f a c t  of t h e i r  oonplote defea t . "  Thc p r e s t i g e  and s u p e r i o r i t y  of ill- 
l i d  mai,cs and conple tc  dofent o f  t h e  Gernans were d c m n s t r o t e d  and 
b p r c s s e d  upon tho  krmns by ru ined  c i t i e s ;  by t h e  headlong r c t r e a t  
and r ap id  d i s i n t e g r a t i o n  of t h e i r  o m  armed forces; by t h e  i'mt of 
occupation; a t  lest, by t h e  Unconditional Surrsndcs.  The Gernans had 
b x n  conquore3 by forces d R nflt ion dedicatcd t o  the p r o p o s i t i o n  
'chat all nen are cree tod  equal. Frohib i t ion '  of nacnal personal re- 
lations anong hman beings d i d  n o t  accord wi th  t h e  b a s i s  of our na- 
tional l i f e .  

The purpose, 

d .  It is r e c o a x n d o d  t h a t  study b e  giver. toward e f f e c t i v e  
wasurea fcr security of sccupying f o r c e s  md m l n t e n a n c e  of tho* 
d i g n i t y ,  t h a t  dc no t  involvo tho f u t i l e  expedient c,f non-f 'raterniza- 
t i o n  orders. 



For a s s i s t a n c e  i n  the  s t u l i c s  assignad t o  t h e  Judge ;,dvocate 
Sec t iun ,  t h j  Freaidarrt c'f The Gunxs l  &ard c i r cu l s t cd  a rcng  jutlgs 
sdvwnto  c f f i c c r s  anA Bi i l i t s ry  Gsvernnant logel s p o c i n l i s t s  i n  the Eu- 
rop::?n Thzater a qU3StkWiR7>9  r - ls t ing in  pwt. ~,t thc l2ga1 prJblcm 
of tho 1dilitEG"y G r v - r m a t .  h b s t  judge advocate a f f i c o r s  s i n p l y  S € A -  

t od  t h a t  t h e i r  CXperienCe i n  such r.mttei-8 cas t3o l i n i t e d  to  j u s t i f y  
an xprcss ic rn  nf v i x m ,  Hc,-revz:r, a f a w  juJge a d v x c t e  officers and a 
nu-.bor of Y i l i t w y  Gcvcmnait  d2tachmunt ldgal s p e c i s l i s t s  sGnt rc- 
p l i e s ,  Excorpts f r m  scne are qu:>tcd i n  t!iis ~ ~ p ~ m c ~ i x ,  

C2 lcne l  C. B. Micke lwi t ,  JAGC, Deputy Thentar Judge .dLvi;cator 
" E x r i n g  i n  .end t h a t  the St?ff Judg? 2lvccatL i s  and shculd be th2 
c s x m n d u r ' s  l e g a l  Rdo i sc r ,  I boli2vo t h a t  t hz  ldgcil s c c t i ? n s  ,Jf Elili- 
timy Governrl.int sh;uld bc undm thc  sup;.rviai?n cf the J;+ sec t ion  cr 
b o t t e r  s t i l l  should ho n p a r t  Jf t h  J.i scc t ion ,  Otharxis3 a diver -  
gencs ,-f vioan m y  r c s u l t  i n  cnb3mass r i a t  ror thz  cmnqndcr." 

G: lone1  C h m l e s  L, Dsckcr , XIGD, f s m e r l y  S tqf f  Ju6gc .;?vocnto, 
!!The jpd@ aclv3cltc s ec t ion  assistccl  the  G 1 5  sac t ion  i n  XI11 Corps: 

tho os t3bl i shnont  :,f tkc  Milit:.ry Govorrmnt c -u r t s  and t h e  C c m n d i n g  
Gencrol of i , u r  cx-ps r aqu i rx l  t h a t  the judge advar t tc  r.2vii.a the  r cc -  
orrls sf tri.?l ir, r l i i i t a ry  gcvzrrment cour t  cas ; s  vhich requi red  h i s  
ac t ion .  The r :latic.nshi> sf tho jurlgi nclvrcato and G - 5  i n  q y  -xgenize- 
ti:n m a  a pldassn t  one. 
:'Jc ~ E I V G  loga l  advice the  sa^if as 670 3id to  a l l  c ther  a t s f f  s a c t i i n s  
an$. com.mnfis.tt 

The G-5 c 'msultzd u s  zn r m y  .xcas ions  and 

C u l o t d l  i3molr: D. Lohk?, L G D ,  fcrrncrly S taf f  Jud& irdvccate uf 
i l t l n n t i c  Uasc Scc t i cn ,  Pci.insular Besz S s c t i s n ,  Continental  Base Ssc- 
t io r .  and C m t i n e i i t d  .irivancz Soctic!nr 
govc rmcn t  Gff iccr  being 8. graduate irf t h s  S c h i d  of Mil i te ry  Govern- 
r e n t  and on i n s t ruc t a r  t h e r e i n  and having girnd ;o North Africa w i g i -  
n a l l y  as 8 C i v i l  Govcrnnent r f f icor . . .L t  is rw 0pinir.m t h a t  the  Legal 
Dcpartr,iczit df Pdili tnry Gxsrimiint ahauld bc uridcr t h 2  supervisirin cf 
t h e  S tF f f  Judge ddvocntc.. , t h a t  the JuJgc k l v x g t ?  s h s u l c l  s e t ab l i sh  
prLcxlur. 's  f c r  criurts c..n:"c.r::iing i n  gcnmal  t u  the p:co?urus :f thc  
c s u n t r y  x c u p i s d  ,I1 

"I aos t r i in t -d  AB n fn i l i twy  

Licutcnsnt C d u n o l  ; s thur  E. P i e r p x i t ,  - JAGD, Ju&e iiclvocate, 
94 th  In fan t ry  D i v i s i m t  "Gcnarslly I b e l i w s  n l l  c i v i l  AffeirS and 
n i1 i tqr .y  g>mrnr.:Cnt mtters shnulrl bc h:mJlxl exclusively by agon:ies 
whu hm.i ncn t r i inoc l  for .spt.ciiil l i n m  r ' f  w:rk including b g - 1  P o -  
blC1T:b. A d iv ia i2n  Judge :dvLce.tx has  enough to dL; s i t h c u t  hgving tc, 
hqnd l3  such r x t t x n  o t h w  than  as l a g 4  etdviuar tc the c o m n d i n g  S n -  
o r n l ,  , ,A div is ic ,n  c x i r m d e r ,  .*,c t i n g  as  nilitary gmornsr in R n  a r e a ,  
n n t u r n l l y  r e l i o s  u p d  h i s  J:, f Dr- nllvic- o n  1 ~ g d  i n t t c r s ;  but; t r a ined  
s p c c i c l i s t a  f rm C i v i l  , i f fa i r s  cr I i i i l i tmy Cwvurmiant shuuld b.3 ontrU.9- 
tccl wi th  such prcblono and t he  Sii nskj such c o n w n t s  or give such ed- 
v i c e  t o  tho  CG os ho r,,quosts ir as is decnL?d nocossmy. 

'11 b d l i e v o  r i i l i t a r y  gme.rr.xint l cg is le , t i cn  has pnwcr. alequote 
nnd e f f e c t i v e .  The nccossity of pronut and ca r iph te  ccn t r c l  Clf GO- 

cupiod count ry  is probably s u f f i c i c n t  j u s t i f i c a t i o n  fo r  t he  p*Si:nt 
systar.1 of n i l i t < m y  procc<ur& and jud@ients, b u t  they ai-8 QfteP. a deci- 
8od depmtu-o frsn tho z s t ab l i shcd  p r inc ip i e s  of &isricen j u s t i c e .  
I n  RW o p i n i m  r.li:.ltm-y governm~iit p.3rsonnel 3f on2 e.llicd cour!try 

49 



should  mot be charged z i t h  m y  f u n c t i c n  under j u r i s d i c t i c n  of a n c t h m  
a l l y .  
chmged v i t h  t h e  duty of i i l i t a r y  govarnsr g ive  persons1 at 'cent izn t o  
t h e  rovicvr of n i l i t a r y  c a r t  sentences." 

It i s  e s s e n t i a l  t h 3 t  t h o  l c c a l  n i l i t s r y  corumnding genera.1 

L ieu tenan t  C o l o n o l ~ ~ K r i t  G ,  Lagsdon, AG, Legal Officer , Detachment 
3-5, Cmpany D ,  2d Mi l i t a ry  Governmerit Regiment: 
the o n t i r e  Set Up of M l l t n r y  k v e r n m n t  c c v x t s  has functionod very  
wll .  
duced by the x g a n i z a t i o n  m d  func t i cn ing  or' l o c a l  Cerrmn cr.urts. 
Thosa Gcrnan a c u r t s  a r e  tha  answer to  s h i f t i n g  mast cf the present  
Murk and r c s p o n s i b i l i t i e s  of s .ml l e r  m i l i t a r y  p v e r m e n t  detachments 
t o  t h e  Gcrnan c i v i l  a u t h o r i t i e s .  
wi thout  except ion highly coopera t ive  w i t h  Mi l i t a ry  GDvcrment Legal 
s f f i c e r s  and hove in tho p e s t  m j m i t y  of casos  been found t r u s t m r -  
t h y  and ralic?ble,. , 

" 4 1 s  t c  l d i l i t a r y  %Vermont c s r t s ,  gcnora l ly ,  ny c p l n i m  is  t h a t  

"Taken as a VYhcla, 

The 17(rk of these Courts has h e m  and is being cons t an t ly  re- 

German Judges an3 Lamors are a h o s t  

they  should  be r a t e d  high. Tho P i s o n  Board of Review i n  the West- 
nark arm, by its nothoas of oplrrnticn; its invos t ig2 t ion  of t h e  ca-  
s o s ;  i t s  po l i cy  5f questioning e v m y  prismor an6 i t s  ins i s t ence  on 
f a l r c e s s ,  earned a r.lcst envicblo r e p u t a t i o n ,  
dcrne i n  8ddi t ic .n  t,! the r+plw d u t i e s  cf it,s nambers, l c s t e a  fcr m r e  
thon  s i x  weeks and rocoived c o m e n d a t i o n  f r m  the appointing a u t h o r i t y .  

The Fork of t h a t  board, 

"The nctic.n of the r iv iewing  a u t h x i t i c s  i n  Mi l i ta ry  Ccvernment 
an8 indigenous c c u r t  cases  has been b a t t e r  than Rvorage f r o n  tho  begin-  
n i n g  h u t  gradual ly  inprsv ing  i n  q u a l i t y  and e f f i c i ency , .  , 

"The Bisylnccd persons y r s b l e n  csf .l.>oting and t e r r o r i z i n g  con- 
n u n i t i e s  has  a lneys  boen one ~f our  mst ser ious  headaches. It s t i l l  
i t ,  a l thcugh  it is balievsd and hoyed c ' n  a mro r e d u e d  sca l e .  

"In my oa in ion  the g r e a t e s t  need f o r  the speehy, e f f i c i e n t  d i s -  
charge cjf d u t i e s  by lowm echelons ,  is i n  the p r e p a r a t i m  and d i s t r i -  
b u t i o n  rf clear, understandable d i r a c t i v ' o s  by higher headquarters.  

Mojw Mack W. Terr , AUS, Legal Off h e r ,  X i l i t m y  Government De- 
t achnan t  G-281 
m e a  by c i v i l i a n s  as t o  alleged i n s t a n c s ~  Jf lo - t ing  and p i l l e g i n g  
by American tr.-,:ips; c h a r g a  :,f r ape  were also c e m n  a t  t h i s  tine. 
M y  i n v e s t i g a t i r n  j u s t i f i e d  0Ltr.B :)f these chmgas, With t he  P d a x 8 t i o n  
of t h e  nan - f rn t e rn i zn t i cn  p l i c y  and the discontinuance of house 
s o a r c h e s ,  there  hos b e a  l i t t l c  c r i t i c i s m  of t h i s  naturo fcr Severa l  
m n t h s ,  Indivi- lual  offanscs a r e  r c y o r t u d ,  but @ n o r a l l y  the c i v i l i a n s  
r e g a r d  t h o  trcops os well-behaved ar.cl cons ida-a te  c f  property r i g h t s .  

# I n  Gx&ny, dur ing  cambat phase, m n y  complaints were 

"Much fnvsrrable cc.ment h.48 been ,rccoivcd frsm c i v i l i a n  j u r i s t s  
and lawyers  as to  the f a i r n e s s  and procedurs  o f  OW comts...Much 
d i f f i c u l t y  was experienced i n  ob ta in ing  uniform sentences a t  the  
t i n e  when the c o u r t s  were rmnced by non- lega l  o f f i c e r s , .  

"Displaced p r s o n s  should be t r e a t e d  as loca l  c i v i l i a n s  where 
they  have v i o l a t e d  d l i t a r y  g o v e r m n t  laws. The presence of a l i a i -  
son o f f i c e r ,  as new requ i r ed ,  t o  sit as en adviser  of the  c o u r t ,  Suf- 
f i c i e n t l y  p r o t e c t s  t h e  r i g h t s  of the defendant." 

Major Joseph W, Bishop, JAGD, Judge Advocate Div is ion ,  Headwar-  
ters USFETI 
t h o s e  of t h e  emy t h a t ,  wherever p o s s i b l e ,  they ehould be handle& by 
G-5 l e g a l  s t e f f s  r a t h e r  than judge advocates.  

MIn gene ra l ,  G-5 l e g a l  problems are so d i f f e r e n t  from 

The judge advocate 



"WNlitary Governmnt c o u r t s  i n  mall detachments always under 
handicag by shor t age  of PrSOnl le l .  Iiave t r i e d  over one thousand ca- 
ses i n  Germany, s i n c e  e a r l y  i n  March, without the help m assistsnce 
of a p rosecu to r .  Work of boards of review satisfactory and just .  

n R e s t r i c t i o n s  preventing: c e r t a i n  and rapid yunishnent should  be 
LsvlesSneSS armngst displaced par sons generally accepted abolished. 

as a ve l1  known f a c t ,  bu t  l i i - A t a t i o n s  ylaced upon Militery Govsrmnt  
co ; l r t s  make prosecu t ions  d i f f i c u l t .  This  has bean detrinental to  
i r e s t i g e  of Anerican fo rces . "  

Major F r a n k l i n  Id. R i t c h i e  ,AUS, Legal Officer, Datachnent E-1, 
Co!pllY A, 2d M i l i t a r y  k v e r n n u n t  Hegicentt  
to  open the  Gernan c o u r t s  and s o 2  that. t h e y  operate, b u t  -ne have beeh 
cons tan t ly  hmpcred by the f a c t  t h a t  t roop  c o m n d e r s  occupy court 
houses pxe ly  for convenience and not  from neoessity and f a i l  to  
provide o the r  q u a r t e r s  f o r  t h e  c o u r t s ,  

"Re heva been directed 

"Agreemnts  wi th  o the r  governnents  fo r  handling t h o i r  nationals 
vha have coxmitted crims W E  n o t  adequate.  
vide s u f f i c i e n t  l i a i s o n  o f f i c e r s  t o  sit on o r  w i t h  Sucnnary C o u r t s  in 
such c a s e s ,  caus ing  g r e a t  d e l a y  i n  trials. 

They have fai led to  pro- 

W m  personnel  of firilitary GovCrlvJlent oowts  was not properly 
k a i n e d ,  and t h o  o f f i c e r s  s e r v i n g  an such courts  had tao m W  other dU- 
t i e s  tG perform. They t r i e d  hard, bu:. t he i r  mrk s h w a  mny de- 
f e c t s  duz to l a c k  of t r a i n i n g  and exporienco and lack of sufficient 
t i l =  f o r  t he  job. 
s i t i o n  on t h e  p a r t  of y o u n s p  o f f i c e r s  t o  be stampedsd i n t o  Convictims 
by reason  of t h e  d m a n d s  of t a c t i c a l  o f f i c e r s ,  

I n  g e n e r a l ,  t r ia ls  were f a i r ' b u t  there wa3 a dispo- 

"Seventh Army apparently d id  no t  have adequate personnel to  P O -  
Militmy Govarn- vias f o r  speedy rav iow of i n t e r m e d i a t e  court cases. 

m%t does nu t  have s u f f i c i e n t  p e r s o n n e l  for proper r e v i w  of k r m n  
cowt c a s e s ,  

"Tho pe r sonne l  of M i l i t a r y  G o v e r m n t  oourts should be better 
trained and b e t t e r .  s e l ec  t ed .  
for speedy revi4w. . The indepcndonc e of Mil i ta ry  Covermnt Judges 
should be p o t o c t o d  against t h e  influents of highhor-rankiw tactlcal 
Comnsndws, 

Adequate nachinery should be Povided 

"Indigenous c o u r t s  could r *lieva pfii l i tary Governnent courts Of 

"% Of thOir  l oad ,  b u t  such lndig,r:nous cour t s  should bo allowed 
quata q u a r t e r s  i n  which t o  fmctioll and t h e i r  authority 0VBr their 
Own people s t r eng thened  by  t h e  supgnrt of the arv rather t h a n  
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d in in i shed  by constant  needless  i n t e r f e r e n c e  with the i r  funct ioning.  
Thsy should be regardEd a s  a m a n s  t o  enfarce law axd order r a t h e r  
t h a n  a3 a E1-e appendage which has no m o r t a n c e .  

" D e f i n i t e ,  speedy procedure fmr t h e  t r i a l  bf displaced persons 
should be s e t  up. 
vhich t r y  them, such Persomid should bo mde r e a d i l y  a v a i l a b l e .  11 

If t h e i r  own n a t l o n a l s  are  t o  s i t  on t h e  cour t s  

Cap ta in  0. E. Cannon, CWS, Legal O f f i c e r ,  Detachment E - &  Con- 
"ha system of nppcinting pany C ,  2d 1.l i l i tarY Qvernnent Roginent i 

higher t d i l i t m y  GovWilnont cour t s  noeds changing. 
appointad c o n s i s t i n g  of personnel p resen t  f o r  dutji, i t  w i l l  be f0w.d. 
t h a t  nany o th .3  urgent d u t i e s  d e  i t  d i f f i c u l t  to get  t h e  personnel 
t oge tho r .  Many a r b  not experienced i n  M i l i t a r y  Government court  pro- 
ceduro. A SUggeStE?. eiolution is  a p o l  or u n i t  of f u l l  t ime ,court  o f -  
f i c e r s .  The headquarters t o  which o f f i c e r s  a r e  assigned should have 
a u t h o r i t y  t o  appoint  the cour t ,  r o f x  cas23 to i t  and ac t  as r e v i e a -  
iu-g a u t h o r i t y  . 

I f  8 cour t  i s  evar 

" P e r n i t  n i l i t a r y  c o u r t s  t o  t r y  displaced persons un le s s  t h e r e  
is a l i a i s o n  o f f i c e r  quickly and o a s i l y  obtainable;  or have A cour t  to 
handle  on ly  displaced p r s o n s  cases, v i t h  which court  l i a i s o n  o f f i -  
c e r s  would be i n  constant  touch." 

Cap ta in  Russe l l  B. Donovan, I d ,  Legal Off'icw, Mil i tary Covern- 
n z n t  3etachnent  G-40, Company C I 2d Iviilitary Govornnent i ieginent I 
"1 hove.not cbserved any not iceable  l i a i s o n  or  coordination between 
judge advocate and G-5 l e g a l  o f f i c e r s ;  t h e i r  funct ions appeared sepa- 
r a t e  and without  any SOP t o  coordinnte  a c t i v i t i e s .  

"There havs been In th-. past, ,and contlnue to bo,  inconsis ten-  
c i e s  i n  t h e  Imposi t ion of pena l t i e s  f o r  s imi l a r  offenscs t r i e d  i n  
d i f f e r o n t  cour t s .  I n  the i n i t i s l  phasos of occupation, this was pa- 
t e n t l y  due to t h e  f a c t  t ha t  mny sunr;ary mil i t a ry  cour t  o f f i c e r s  
vms no t  . l ega l ly  t r a inad  and cculd not  c a l l  on previous oxpx ience  
to  assist i n  deciding on the s b v c r i t y  of sentences t o  bo imposed. 

"Tho t r i a l  of Mi l i t a ry  G o v a m e n t  court casts is  f a c i l i t a t e d  and 
~ O T Q  s u b s t a n t i a l  j u s t i c e  cffdcted when defendants ace rspresentad by 
counse l ,  An accused who is no t  r ep resen ted  has d i f f i c u l t y  i n  u n d a -  
s t a n d i n g  tho  proceedings and o f t en t i s l e s  through ignorance op f e a r  
f a i l s  to  p resen t  evidence which s o u l d  be compctmt. It is believed 
t h a t  a requirement  t h a t  the accused be rapresented by coUESGl e i t h e r  
df h i s  own choice ( sub jec t  to the  c o u r t ' s  npprova?) or one appointed 
fron l o c a l l y  approved Gcr.mn laiuers by t h e  court  w u l d  be benefi-  
o i n l .  

"There is en obvious need f o r  t h e  esteblishment of add i t iona l  
i n t e r m e d i a t e  and ganeral  m i l i t a r y  c o u r t s .  Swora l  ceses  a r c  s t i l l  
o u t s t a n d i n g  i n  which defendants have been bound over by a 3-Y 
m i l i t a r y  c o u r t  f o r  t r i a l  by a higher court  ovm two m n t h s  a@ and 
tire st i l l  await ing t r i a l .  

"A prim p o b l e n  i n  tno enforconent of Mili tary Goverment l aw 
has been i n  the *:a1 end conviction of displaced parsons who C m i t  
d e p r a d a t i o n s .  These a c t s  are a d e f i n i t e  t h r e a t  to SUCCeSSfUl 02mat ion  
of X i l i t a r y  Government but p rosecu t ion  is impeded by VcCil la t ing Pol icy 
wi th  r e s p e c t  t o  the c i r cmscances  under which thoy rnSY be t r i e d *  

W i t h  r e s p e c t  t o  indigenous C-ermQn cour t s ,  the p r inc ipa l  Problem 
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encountered i n  r e a c t i v e t i o n  is t h e  ti!?e and a f f o r t  required t o  se-  
cure  a u t h o r i z a t i o n  fror.1 var ious s u p r v i s o r y  ochelons of M i l i t a r y  
Govarnriant bo fo re  au thor iza t ion  can be obtained to  recyen a c o u r t ,  
i n c r e a s e  j u r i s d i c t i o n  e t c .  It is r e c o r x s n h l  t h a t  the l e g a l  e f f i c e r  
d i r e c t l y  concerned *uith the cour t  i n v a v a d  be  allowed g e a t m  l a t i -  
tude i n  the  &ing Of deciaions r e l a t i v e  t o  the oherat ien of these 
c o u r t s .  The d e l a y  sx iwienced  i n  the  ren; lcni tg  of higher Geri:Izn 
cour t s  (Landgerichte md Oberlandesgerichte)  kipairs the operet ion 
of lomr c o u r t s  i n  t h a t  no ap-dn tc  t r i b u n a l  is m a i l a b l e  t o  liti- 
gants .*  

Captnin Joseph M. Dbnovan, CWS,  Lagal Off icer ,  Dstachnont E-3, 
Conpany C , 2d M i l i t a r y  Governnent iienincnt I n I n  Mi l i ta rv  Governwnt 
the-  c o u r t s  a rd  boards of r e v i m  were-fair  
s u b s t a n t i a l  j u s t i c e ,  and thc: l i n i t s  of thtr mission t o  be accowl ished .  

f r o n  t h e  standpoint of 

l tRosiddi ts  of l ibzro tod  t e r r i t o r y  of fmding  ?gainat  persons, 
property and s e c u r i t y  of a l l i e d  f r s c o s  shculd be t r o a t x l  s t r i c t l y  
m d c r  a s t r o n g  pol icy .  
t o  t h o  indigenous cour t s .  

It i s  a mis take  t o  delegate  t h i s  t y p  of case 

IIDisplaced pt.:rsor.s arc? n s e r i o u s  prcblcn.  They should bo con- 
s i d e r x l  a s  such. A s t rnng  policy n a y  somtln.2s hove ta rep lace  our 
n c t i o n a l  synpothy, Mi l i ta ry  noczss i ty  should bo considered. Lia i -  
son o f f i c e r s  of the s e x  ni..tionelity Q S  the displaced p x s o n s ,  a s  a 
l a g q l  o f f i c o r ,  i s  one possibla s o l u t i o n . n  

1st Liautznant  Joseph F. 4inoi7les , CAD, .Headquartms Regional 
M i l i t a r y  Govern:nnt, Bmar io  I 
d i c i a r y  hss  h n n d d  won R vari&y of  sentences fcs very s i n i l a r  cr inas .  
Sorid e r a  ton l c n i a n t  arid  so!:^:! f a r  too sovars. On tho .ifhole, i n  
thc  higher c o u r t s  (Conzral and I n t c r ~ . i ~ d i a t c )  a f a i r  t r i o l  on the f a c t s  
is t o  be f o u n d ,  but the  sent inces  v a r y  widely. I n  possession of wea- 
pons cases, not  cnough a t t s n t i o n  h o s  been pgid  to the  3oint  of t i m  
nnd actual r o s p o n s i b i l i t y  on ti;e ono hsnd; m d  on t h e  othor ,  the 
c o u r t s  havo not  hccn 8cverz onnugh ir. t h e i r  p m m 1 t i - s  for  r m m t i o n  
of vraol2or.s a l t e r  July 15th.  It is su3g~s t"d  t h a t  a schedule of sugr 
gosteid punishnents  would hava been of i:-s:onse aid t o  t h x c  o f f i c e r 8  
vrho a c t e d  as j u d g x .  

"The unt ra inad  N i l i t m y  Govarnrient ju- 

"The L w k  of m y  a t t -?qJ t  t o  d i s a r n  t h :  displaced pcrsons rakes 
t h o  nnforceizmt of 1u.w on.posoessior. of wapons very d i f f i c u l t .  

"On p o c e d u r c ,  th,: zest un;ust f ea ture  is t h a  l ack  of any sys- 
t e n  f o r  mintainir.,;  f i l o z  and recorda on cafi3s so t h a t  it can rcadi -  
ly t s  nscertai:lod why u I Y R ~  is i n  prison. 
sa': up for cont ro l  and indsxing of t h e  la-& volume of casc r e c a r d s .  

EOCE sys ten  should be 

"he cr imina l  who i s  displaced pmson should be t r i a d  as is 
any c r i i n i n n l ,  bu t  a system of penal adrLnis t ra t ion  should be' s o t  up 
by the l i n i s o n  a u t h o r j t i e s  t o  rzcomwnd parolos ,  pardons, and possi- 
b l e  t rnns fo r s  of place of imprisonment. The reason for t h i s  is t h a t  
t h o s e  peoplo have been-made or inLina ls  by c i rcunstances and every ef- 
fort should be r.mde t o  rao la i r !~  then as  order ly  c i t izens ."  

1st Liautenznt  H s n r l  I, R i p s t r e ,  FA, Detachnent Z-343, COnpanY A ,  
'jd M i l i t a r y  Sovernnent Regimnt:  
n3ver  besn d,31logatcd, t o  the legal o f f i c e r s  in the flE" an& sT.aller 
d e t a c h n e n t s .  
almost every a c t i o n  neoossarjr must have prior approval from higher 

"L b e l i c v e  s u f f i c i e n t  au thor i ty  has 

It i s  axt.?m.?ly d i f f i c u l t  t o  fur,ction e f f a c t i v s l y  when 
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au thor i ty .  Through exp = i e n c e  I o f f i c e r s  actually Pmforr,~ng led 
funct ions have a g r e a t e r  knowledge of t h e  proper action necessary than 
t t ose  sitting i n  o f f i c e s  of h i g h e r  headquarters.  

n s n e  d i r o c t i v e s , l e $ i s l a t i O n  and rulings cn law qu-,stions have 
not bezn &am with a b i l i t y ,  
ca re fu l ly  drawn and thought ou t ,  tha t  when finished they ape  clenr, 
conciso and lucid. It should never be n Q c e s s w  that  legis la t ion 
should r e q u i r e ,  soon a f t e r  p r o m u l g a t i o n ,  pages of interpretations 
and cons t ruc t  i o n s ,  

A l l  Of these docwants &&.a bs 

#There is no r e a l  n e c e s s i t y  for thrQQ clessas  of w i i k y  
p;.nt cour t s .  Two are s u f f i c i e n t .  The Sumary Militwy bvt;rment 
c o u r t  should have t h e  j u r i s d i c t i o n  noV vested i n  intormediate courts. 
Under t h e  D r e a m t  s i t u a t i o n ,  the local Gornan court is under s u p -  
vision o f ,  u s u a l l y ,  the Sm2arY.  Court Officer.  The jurisdiction of 
the k r m n  c o u r t  is m c h  m o r 3  axtcnsivc than tho n i l i tmy  court. 

"The Girnan c o u r t s  have a "- of functions and connot operate 

h mm l iberal  policy i n  rotaining pwely 
e f f i c i e n t l y  until such t i n e  as t h e y  a r s  Stoffod vi th  sufficient m- 
hers of tmi ined  psrsonnel. 
c l s i c a l  and e h i n i s t r a t i v e  anployces would a s s i s t  these courts to 
a t t a i n  e f f i c i e n c y  i n  o p e r a t i o n s  I n  deterr.iing what judges, lawyors 
end n o t a r i e s  a r e  to  be allow,od t o  f u n c t i o n ,  mnbership i n  Nazi gp- 
ganizat ions should n o t  be t h e  so le  c r i t e r i o n ,  Their act ivi t ies  
while r ~ n b e r s  should also be natters fnr aonsidoration, 

"he ex i s tonce  of liaismn between JAGD and C X b G  legal speciai- 
i s t s  is unknown t o  ne. 

"In Cernany nany t a c t i c a l  u n i t s  have assmet  Military Gcverment 
function8 and a t t e n p t e d  direct  c o n t a c t  with the  population and offi- 
c ia l s .  The results were usually confus ion  and nisunderstanding & the 
p a r t  of a l l .  

W i l i t a r y  Goverment  c o u r t s  have  n o t  bean adequately staffed 
with experienced personnel .  Svery court should have a clerk and if 
possible a r e p o r t e r  capable  of recording the evidence by shorthand. 
An a b l e  c l e r k  could handle both f u n c t i o n s  a f t e r  tralping i f  no reporter 
is a v a i l a b l e ,  The court o f f i c e r  shou ld  be,  i n  all cases,  a legally 
t r a ined  person.  

Wiei-e should be a number of experienced off icers  available 
prosecute t h e  rme i n y a r t a n t  cases brough t  before the ~ a r i o u s  Courts. 

"Actions of reviewing a u t h o r i t i e s  have been good, but a b i t  slow 
sonetines.  

wDisplaced per sons, when a c c u s e d  of offenses should receive exact- 
l y  t he  sax10 p r i v i l e g e s  .and p u n i s h m n t ,  acowded under the l a m ,  W t h e  
h a 1  populat ion.  
name geograph ica l  m e s s ,  s h o u l d  no t  be pounds of discrinination ei ther  
for or a g a i n s t  an ind iv idua l .  

D i f f e rences  i n  n a t i o i i a l i t y  between p ~ ~ o ~  * the 

"Apparent ly  the US. i s  attempting t o  establish a Bysten of 
democratic geverm.ent and a n  b p a r t i s l  system of justice in the OC- 

cupied a r e a .  
8 8 8  t h a t  t h e r e  is no u n j u s t  d i s c r i n i n a t i o n  under our ocCuPational 
QIVernment of the area. 

Ne, t h e r e f o r e ,  should m k o  every e f fo r t  OUJSelves to 
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in ny e s t i m t i o n  are do ing  a f i n e  job, alliiays acting judicious- 

ly r ega rd le s s  of t he  n a t i o n a l i t y  of t h e  accused. In SOW ca9e8 I do 
believe, though, t h a t  the s e n t e n c e s  pronounced have been rather lenient 
and no t  commensurate with t he  g r a v i t y  of the offensss cowitted. 3s 
for the indigenous cour t s  and t h e i r  personnel ,  i t  i s  diff icul t  tQ LPake 

judgement because t.hey h a v e  Only r e c e n t l y  cmenced to function, 
Thus far, they Seem t o  lack  the  i n i t i a t i v e  and efficiency which the 
Mrmn j u d i c i a l  system is r e p u t e d  to have Possessed. 
my be a t t r i b u t a b l e  t o  a wariness to g o t  as " a l l y  since they rers 

gam hes reduced cons iderably  tho nuniber Of experienced and skilled 
personnel former iy  a s soc ia t ed  with t h e  courts. 

Perhaps t h i s  

r ecen t ly  reorganized  and a c t i v a t e d .  Also the denazification 

'1 do not  th ink  t h e r e  is enough d i r e c t  contact between Ja and 
CUM: l e g a l  s p e c i a l i s t s .  Recommend t h a t  effective liaiscn be. 
tWmn JA l e g a l  o f f i ceps  and legal of f  i o e r s  on the h igh  Military &v- 
erment l e v e l  be made, and that t h e  sugges t ions  end criticism of the 
judge advocate s p e c i a l i s t s  be e a n s m i t t e d  t o  logal off iaers  operating 
on the l o w e r  M i l i t a r y  Government l e v e l s .  

*Review of Wulitery Government c a s e s  1s speedily handled by legal 
sections on a h igher  l eve l .  
on sound reasoning .  

The r e v i e a  i n  mst cases has been based 

'1 .would l i k e  to suggest t h a t  r e s i d e n t s  of liberated territory 
nouunitting of fenses  aga ins t  t h e  Allied Forces b e  severely dealt w i t h ,  
mainly a s  a d e t e r r e n t  t o  any f u r t h e r  a c t s .  

"Ir. t h e  mat te r  of d i s p l a c e d  p?xsons I recomsnd t h a t  enough 
Allied L ia i son  Off  i e e r s  be available t e  a s s i s t  i n  the inveo:igation 
of offenses cpamitted by A l l i e d  N a t i o n a l s ,  and that they  a lso sit 
i n  court a t  t h e  t r i a l s  a s  advisor.  t o  t h e  l ega l  officer i n  mt t e r s  
affect ing d i sp laced  per  spns. 
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T o t a l  Recorded and Unrecorded (Forms lla) Charges 
of Cases trixl i n  12th krlrly Group 3 f o r  Per iod endinR 10 Jun 1945 ----- 

Ordinance 

Se c 
Ib T y p  of Offense --- - 
1 Espionage 
2 Comunica t ion  with e n w  
3 Unauthorized possession or 

comLiunica t i on  of  information 
i ange rous  t o  s e c u r i t y  of 
A l l i e d  Forces 

6 Act i n  support  of e n e q  
7 K i l l i n g  01 a s s a u l t l n g  mem- 

ber of Alliea Forcos 
8 UnlaPiful m a r i n g  of an .%I- 

l i e d  uniform 
9 TJnlavrful posses s ion  of 

f i r e a , m s  or o the r  vreapns 
10 Unauthorized use  of f i r e -  

arms o r  exp los ives  
12 A s s i s t i n g  member of e n e w  

f o r c e s  t o  avoid capture  
13 I n t e r f e r e n c e  with communi- 

cet ien 
14 Sabotage 
15 D e s t r u c t i o n  o r  removsl of 

16 Loo t ing  
17 Mis lead ing  member of Al l ied  

18 Inc i t emen t  t s  R i o t  
19 Thef t  of P roge r ty  of A l l i e d  

20 V i o l a t i o n  *f laws of ~ a r  i n  

21 Disobedience to  a M i l  Cov 

rc:cords o r  a r c h i v e s  

P o r c e s  

Forces  

a i d  of the chew 

oram (90% circulation vio-  
l a  t i o n s )  

22 V i s l a t i o n  of Curfew 
23 Leaving B h O P Q  ir. ves se l  

mi thoq t  PG a u t h a r i z a t i o n  
24 bbv ing  v e s s e l  iw/o IdG Auth- 

w i g a t i o n  
25 F e i l u r e  t o  possess va l id  

i d e n t i t y  ca rd  
26 7nlsvrful issuance of e docu- 

ment of o f f i c i a l  concern 

F i f  - 
F i r s t  Third Seventh Wir.th teenth 
u.s, u , s .  U.S. us. us. To- 
Arqv Army Army Army Arny tal 

0 0  0 3  0 3  
1 c  0 0 0 1  

---_I__- 

1 1  0 0 4 6  
1 c  0 0 2 3  

0 0  3 1 16 17 

0 0 3  0 2 5  

8 51 48 139 155 401 

1 11 0 6 13 31 

7 16 D 9 7 3 9  

1 4  D 4 io 1 9  
4 1  0 1 7 13 

3 2  0 0 8 13 
92 112 179 126 429 938 

0 1  0 5 10 16 
0 2  0 a 18 28 

13 77 16 62 185 353 

4 0  0 1 4 9  

258 713 4aO 1004 2449 4904 
182 876 345 1955 2344 5702 

0 0 2 2  o n  

0 0  0 0 1 1  

12 15 22 14 176 239 

2 4 o 14 32 52 
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2 (Cont'd) 

F i r s t  Third Seventh Ninth 
S e  c U.S. U.S. U.S. us. 
No Type of Offense iLl-IQ, Army Icrrny AT% -_- - 
28 

2 V  
30 
31 

32 

33 
34 

35 

36 

37 

38 
39 

40 

41 
43 

I n v i t i n g  Member of N l i e a  
Forces i n t o  >lace marked 
"Off Limits" 
Bribery 
Assau1tir.g All ied National 
Unauthorized possession of 

Destruct ion of  plans N 
r eco rds  r equ i r ed  by Mil Gov 
Ehking f a l s e  statements 
B a l v s  assumption of auth- 
o r i t y  from b l l i e d  sources 
Defacement or unauthorized 
novernent of p r in t ed  matter 
post-jd by V d l  Gov 
Des t ruc t ion ,  a l t e r a t i o n  or  
concealment of any -vork nf 
e r t  created by another 
Promoting or  a id ing  a pub- 
l i c  ga the r ing  
R e s i s t i n g  arrest 
Aiding persons wanted by 
Al l i ed  Forces 
Dissernination of rumor 
harmful t o  All ied Fnrces 
Conduct d i s r e spec t fu l  t o  
t h e  All ied Forces  
Acts t o  the prejudice of 
good order  

p rope r ty  

1 2  1 1 
0 1  0 1 
0 0  0 1 

26 105 9 112 

0 1  0 3  
22 7 2 36 

1 3  0 2 

c 1  1 1 

0 1  0 0 

3 0  0 4  
1 8 1 2 1 0  

1 0 5 0 7  

2 0  3 2 

2 0  1 4  

33 121 32 1 9  

Zct 
111 httempt  or conspiracy t o  

c o r n i t  an offense 5 0  0 4  

L W J  
53 Vio la t ion  of Foreign exchange 

c o n t r o l  2 @  0 0 

h V 1  

76 Violat ion of comunicat ion 
cmntrol ( p o s t ,  telephones, 
t e l eg raphs ,  r ad io )  c o  0 0 

Law 
161 V i a l o t i o n  of f r o n t i e r  control  6 50 2 14 

Ger . 
G r i m .  
Code T h e f t ,  a s s a u l t ,  e t c .  16 33 12 69 

Gor . 
A a t  
Lam Black market,  h o a r d i w ,  e t c .  0 0 9 4  --- 

TOTAL 722 2224 1174 9779 
Number Dismissed o r  Acquitted 9 1  255 100 357 

Fif- 
teenth 
U.S. To- 
hrmy t a l  

0 1  

1 8  
49 80 

7 29 

2 6  

18 25 

594 932 

2 11 

0 2  

7 7  

40 114 

123 253 

12 25 -- 
7044 14943 

gas 1191 
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iZPENDM 2 ( C o n s  - 
Caws (Accorded) 

Fif - 
Fi r s t  Third Seventh N i n t h  tesnth 

U.S.  U.S. u s .  U.S. U.S. To- 
4 ~ 4 y  izmy ixmy icw Arw tal 

Genwal 6 0 1  7 2 16 
Intermediate  19 7 1 36 33 $6 
sumnary 639 1789 652 3292 3271 9643 

TOTAL 664 17796 654 3335 3306 9755 



c o d  BY CHIEF OT SECTION ----- 

The foregoing  s tudy  on  "Legal Phases 3f Civ i l  A f f a i r s  and h i l i -  
t a ry  Goverment , "  was pre7ared  i n  the  JEdge Advocate Sec t ion ,  The 
Genera.1 Board, Uoited S t a t e s  Forces,  European Theater  o f  Operations.  
The records of 12 Army Group ar ,d .F i f teenth  United S t a t e s  Army were 
availRbiDle at The Generill Board. Other r e c o r d s  were examined and of- 
f i c e r s  in te rv iewed at Headquarters United S t a t e s  Forces ,  European 
Thea te r ,  Seventh United S t a t e s  Army, Th i rd  United S ta t e s  i?rmy, nnd 
B e r l i n  D i s t r i c t .  k ques t ionnai re  was sen t  t o  all judge ad.vonate 
o f f f c e r s  s e r v i n g  i n  the &%ropean Theater du r ing  ope ra t f sns  znd t o  
l e g a l  o f f i c e r s  of M i l i t a r y  Government deta.chments , Many r e p l i e s  
raere r ece ived ,  and t h e  opinions of these  officers a r e  cons idered  i n  
the conclusion6 reached. The d i r e c t i o n  of tbe  a tudy  and much of  the 
r e sea rch  and d r a f t i n g  \fa6 the  work of Capta in  &nes t  hay, AUS, who 
v a s  graduated f rom t h e  Prirvost XarshA & m e r a l ' e  8chOol of M i l i t w y  
Government a.t  Fo r t  Custer and the  C iv i l  A f f a i r s  Tra in ing  School a t  
the Unive r s i ty  of  Mlohigan; served six months in Lorra ine  as a Civ i l  
A f f a i r s  C f f i c e r ;  and was Ass i s t an t  G 5  at Headquarters XXIII Corps 
be fo re  msignment  t o  t he  Judge AdvocBte Sec t ion ,  F i f t e e n t h  United 
S t a t e s  Army. During t h e  Rhineland occupat ion  by F i f t e e n t h  United 
S t a t e s  Army, he uas the a s s i s t a n t  t 'c t h e  Army Juage Mvocrlte in 
superv i6 ion  of M l i t a r y  Government d r t s ,  inc lud ing  review of case 
r eco rda ,  and o t h e r  legal aspec t s  o f  k i l i t a r y  Government w b i n i s t r a -  
t i  on. 

The sxper ience  of the Judge Advocate Sec t ion ,  F i f t e e n t h  United 
S t a t e s  Army (which became t h e  Judge Advocate Sec t ion ,  The General 
Board) I n  t h e  occupation of t he  Rheinprovins k i l i t a r y  D l s t r i o t  from 
15 Apr i l  1945 t o  10 J u l y  1945 was ve luable  t o  t h i s  s tudy .  The sev- 
e r a l  members o f  t h e  Judge Advocate Sec t ion ,  d l  of thum on du ty  i n  
t h e  Europenn Theater  dur ing  operation, h o n + r i b u t &  t 2  t h i s  s tudy  
an8 concurred i n  t h e  conclusions an&, r co .'fidatJOns. 

,' , Colonel.  JAGD. 
Chief,  Judge  G v c c 8 t e  Sec t ion .  / c 
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